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1 OPENING 

2 PRESENT AND APOLOGIES 

3 RECORDING OF MEETING 

As well as the Council for its minute taking purposes, the following organisations have 
been granted permission to make an audio recording of this meeting: 

• The Moorabool News; and 

• The Star Weekly. 

4 CONFIRMATION OF MINUTES  

S86 Development Assessment Committee Meeting - Wednesday 16 October 2019 

5 MATTERS ARISING FROM PREVIOUS MINUTES 

6 DISCLOSURE OF CONFLICTS OF INTERESTS 

Under the Local Government Act (1989), the classification of the type of interest giving 
rise to a conflict is; a direct interest; or an indirect interest (section 77A and 77B). The 
type of indirect interest specified under Section 78, 78A, 78B, 78C or 78D of the Local 
Government Act 1989 set out the requirements of a Councillor or member of a Special 
Committee to disclose any conflicts of interest that the Councillor or member of a Special 
Committee may have in a matter being or likely to be considered at a meeting of the 
Council or Committee. 

Definitions of the class of the interest are: 

• A direct interest (section 77A, 77B) 

• An indirect interest (see below) 
- indirect interest by close association (section 78) 
- indirect financial interest (section 78A) 
- indirect interest because of conflicting duty (section 78B) 
- indirect interest because of receipt of gift(s) (section 78C) 
- indirect interest through civil proceedings (section 78D) 
- indirect interest because of impact on residential amenity (section 78E) 

Time for Disclosure of Conflicts of Interest 

In addition to the Council protocol relating to disclosure at the beginning of the meeting, 
section 79 of the Local Government Act 1989 (the Act) requires a Councillor to disclose 
the details, classification and the nature of the conflict of interest immediately at the 
beginning of the meeting and/or before consideration or discussion of the Item. 

Section 79(6) of the Act states: 

While the matter is being considered or any vote is taken in relation to the matter, the 
Councillor or member of a special committee must: 
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(a) Leave the room and notify the Mayor or the Chairperson of the special committee 
that he or she is doing so; and 

(b) Remain outside the room and any gallery or other area in view of hearing of the 
room. 

The Councillor is to be notified by the Mayor or Chairperson of the special committee that 
he or she may return to the room after consideration of the matter and all votes on the 
matter. 

There are important reasons for requiring this disclosure immediately before the relevant 
matter is considered. 

• Firstly, members of the public might only be in attendance for part of a meeting and 
should be able to see that all matters are considered in an appropriately 
transparent manner. 

• Secondly, if conflicts of interest are not disclosed immediately before an item there 
is a risk that a Councillor who arrives late to a meeting may fail to disclose their 
conflict of interest and be in breach of the Act. 
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7 COMMUNITY PLANNING REPORTS 

7.1 PA2019136 - THREE LOT SUBDIVISION AT 14 SPENCER ROAD, BALLAN 

Author: Thomas Tonkin, Statutory Planner 

Authoriser: Henry Bezuidenhout, Executive Manager Community Planning & Economic 
Development   

Attachments: 1. Subdivision layout ⇩    

APPLICATION SUMMARY 

Permit No: PA2019136 

Lodgement Date: 20 June 2019 

Planning Officer: Tom Tonkin 

Address of the land: 14 Spencer Road Ballan 

Proposal: Three lot subdivision 

Lot size: 4098sq m 

Why is a permit required? Clause 32.08 General Residential Zone - Subdivision 
Clause 42.01 Environmental Significance Overlay, Schedule 1 – 
Subdivision 

  

RECOMMENDATION 

That Council, having considered all matters as prescribed by the Planning and Environment Act 
1987, issues a Refusal to Grant Planning Permit PA2019136 for Three (3) Lot Subdivision at Lot 2 
on PS 145934Y known as 14 Spencer Road, Ballan 3342, on the following grounds: 

1. The proposed subdivision is inconsistent with the relevant Planning Policy Framework and 
Local Planning Policy Framework. 

2. The proposal is inconsistent with the purpose of the General Residential Zone. 

3. The proposal does not respect the surrounding neighbourhood character. 

4. The proposal is inconsistent with Council’s adopted Moorabool Planning Scheme 
Amendment C88. 

 
 

PUBLIC CONSULTATION 

Was the application advertised? Yes. 

Notices on site:  Yes. 

Notice in Moorabool Newspaper:  No. 

Number of objections:  3. 

Consultation meeting:  No.  The applicant made a written reply to the 
objections but did not wish to have a 

SDA_20191120_AGN_2127_AT_files/SDA_20191120_AGN_2127_AT_Attachment_9327_1.PDF
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consultation meeting. 

POLICY IMPLICATIONS 

The Council Plan 2017-2021 provides as follows: 

Strategic Objective 2: Minimising Environmental Impact 

Context 2A: Built Environment 

The proposal is consistent with the Council Plan 2017 – 2021. 

VICTORIAN CHARTER OF HUMAN RIGHTS & RESPONSIBILITIES ACT 2006 

In developing this report to Council, the officer considered whether the subject matter raised any 
human rights issues. In particular, whether the scope of any human right established by the 
Victorian Charter of Human Rights and Responsibilities is in any way limited, restricted or 
interfered with by the recommendations contained in the report. It is considered that the subject 
matter does not raise any human rights issues. 

OFFICER’S DECLARATION OF CONFLICT OF INTERESTS 

Under section 80C of the Local Government Act 1989 (as amended), officers providing advice to 
Council must disclose any interests, including the type of interest. 

Executive Manager – Henry Bezuidenhout 

In providing this advice to Council as the Executive Manager, I have no interests to disclose in this 
report. 

Author – Tom Tonkin 

In providing this advice to Council as the Author, I have no interests to disclose in this report.  

EXECUTIVE SUMMARY 

Application referred? Yes, to Council’s Infrastructure and Strategic Planning 
units and the relevant utility providers and water 
boards. 

Any issues raised in referral responses? Yes, Strategic Planning object to the proposal due to its 
inconsistency with Ballan Strategic Directions and 
Planning Scheme Amendment C88, which recommends 
minimum lot sizes of 1400sq m for this site, and 
because the proposed frontage widths of Lots 1 & 3 are 
too narrow to conserve the neighbourhood character. 

Preliminary concerns? Officer concerns were consistent with the Strategic 
Planning objection. 

Any discussions with applicant 
regarding concerns? 

Yes, the officer wrote to the applicant regarding these 
concerns and subsequently met with the applicant and 
landowner to discuss which included how the proposal 
could be amended to mitigate the concerns raised. 

Any changes made to the application 
since being lodged? 

Yes, the applicant amended the plan of subdivision to 
include building exclusion zones on Lots 1 & 3 which 
would limit the location of future development to the 
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rear sections of these lots.   

 

It is noted that whilst this is considered to benefit the 
streetscape it does not resolve the fundamental 
concerns regarding the lot sizes and overall lot layout. 

Brief history. None applicable. 

Previous applications for the site? No. 

General summary. It is proposed to subdivide the site into three lots of 
1366sq m each.  The existing dwelling would be 
contained on Lot 2, and Lots 1 and 3 would be vacant.  
Each lot would have direct access to Spencer Road and 
there would be no common property. 

Two objections were received, citing concerns including 
stormwater runoff, neighbourhood character and 
inconsistency with Council’s adopted strategy for 
Ballan. 

Overall, the proposal is inconsistent with existing 
planning policy in the Moorabool Planning Scheme and 
incompatible with Council’s adopted Amendment C88 
which recommends minimum lot sizes of 1400sq m. 

Summary Recommendation 

That, having considered all relevant matters as required by the Planning and Environment Act 
1987, Council issue a Refusal to Grant a Permit for this application in accordance with Section 61 
of the Planning and Environment Act 1987, on the grounds included in this report. 

 

SITE DESCRIPTION 

The site is identified as Lot 2 on PS 145934Y and known as 14 Spencer Road, Ballan and is located 
on the east side of Spencer Road approximately 85m north of Berry Street.  The site is roughly 
square shaped with a 63.76m frontage, depth of 64.3m and an area of 4098sq m and occupied by 
a single storey dwelling positioned towards the centre of the site and an ancillary outbuilding 
positioned towards the northeast corner of the site.  The site is sparsely vegetated and is relatively 
flat with a fall generally to the south of less than 1.0m.  Vehicle access is via two single crossovers 
leading to a semi-circular driveway in the dwelling’s front setback. 

The site and surrounding land is in the General Residential Zone, Schedule 1 and comprises a range 
of lot sizes, including smaller and larger than the subject site.  Land to the west of Spencer Road 
has been substantially developed over the past 10-15 years for dwellings on lots generally less 
than 800sq m in size.  This is in comparison to land east of Spencer Road, including the subject site, 
which generally comprises lots 4000-6000sq m in size containing single dwellings in spacious 
surroundings.  To the east of the site is a dwelling on a lot of 4050sq m, to the north a dwelling on 
a lot of 4048sq m, to the south two lots of 2174sq m and 1933sq m each containing a single 
dwelling.  To the west, across Spencer Road, is a single dwelling on a lot of approximately 1.97ha. 
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PROPOSAL 

It is proposed to subdivide the site into three lots each with a frontage to Spencer Road.  Each lot 
would be 1366sq m in size.  Lots 1 and 3 would be vacant and irregularly shaped, with respective 
frontage widths of 14m and 16m and building exclusion zones imposed for the front setbacks 
extending for 35m as measured from the street frontages.  Lot 2 would contain the existing 
dwelling on a roughly square shaped lot with a 33.76m frontage. 

No common property is proposed.  There is existing vehicle access to proposed Lots 1 and 2 whilst 
Lot 3 would require a new crossover. 

BACKGROUND TO CURRENT PROPOSAL 

The subject site is proposed to be rezoned to Neighbourhood Residential Zone, Schedule 6 (NRZ6), 
as part of Planning Scheme Amendment C88 to the Moorabool Planning Scheme in implement 
Ballan Strategic Directions (June 2018).  The NRZ6 would impose a minimum lot size of 1400sq m 
for subdivision.  Council resolved at its Ordinary Meeting of Council on 2 October 2019 to accept 
the Panel’s recommendations, adopt the Amendment and submit the Amendment to the Minister 
for Planning for approval.  Under Section 60(1A)(h) of the Planning and Environment Act 1987, 
before deciding on an application Council may consider any amendment to the planning scheme 
which has been adopted by Council but not yet approved by the Minister for Planning.  

HISTORY 

Not applicable. 

PUBLIC NOTICE 

Notice of the application was given to adjoining and surrounding landowners by mail and a sign 
erected on site from 30 July until 15 August 2019.  Two objections were received. 

SUMMARY OF OBJECTIONS 

The objections received are detailed below with officer’s comments accompanying them: 

Objection Any Relevant Requirement 

The lack of stormwater infrastructure in the 
immediate area means stormwater runoff 
from the subject site currently affects 
adjoining properties which would continue 
unless an appropriate drainage system is 
installed for the proposed development. 

Clause 56.07-4. 

Officer’s Response: 

Approval of the application would be conditional on a drainage system being designed to Council 
requirements. 

The zoning for the site is for minimum 
1400sq m lot sizes so a permit should not be 
granted. 

Clause 32.08 and Amendment C88. 
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Officer’s Response: 

The current zoning does not impose any minimum lot size but Council adopted Planning Scheme 
Amendment C88 on 2 October 2019 which would rezone the land and impose a minimum lot size 
requirement of 1400sq m.  Relevant legislation enables Council to consider the Amendment in 
determining this application. 

Like unit developments in Ballan, the 
proposal would drastically lower the amenity 
and building standards in Ballan which is 
unwarranted, undesirable to most residents 
and should not be allowed. 

Clause 65. 

Officer’s Response: 

The amenity of the area is considered in the assessment of this application. 

The proposal would result in two future 
dwellings on our fence line drastically 
changing the view and aesthetics of our yard 
for the worse and impacting on our privacy 
and living conditions. 

Clause 65. 

Officer’s Response: 

The amenity of the area is considered in the assessment of this application.  

Concerns about the impact of two additional 
dwellings on the subject site’s septic system. 

Clauses 42.01 & 56.07-3. 

Officer’s Response: 

Approval of the application would be conditional on all lots being connected to sewer, to Central 
Highlands Water requirements. 

The proposal conflicts with Council’s adopted 
Amendment C88 which protects the area 
from inappropriate development and retains 
the valued neighbourhood character in this 
part of Ballan. 

Amendment C88. 

Officer’s Response: 

The current zoning does not impose any minimum lot size but Council adopted Planning Scheme 
Amendment C88 on 2 October 2019 which would rezone the land and impose a minimum lot size 
requirement of 1400sq m.  Relevant legislation enables Council to consider the Amendment in 
determining this application. At the time of lodgement of the subdivision application the 
Amendment C88 was far advanced (seriously entertained document) and the applicant was made 
aware of this and that the outcome sought by this application would be inconsistent. 

 

LOCALITY MAP 

The map below indicates the location of the subject site and the zoning of the surrounding area. 
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Map 1: Site Context 

PLANNING SCHEME PROVISIONS 

Council is required to consider the Victoria Planning Provisions and give particular attention to the 
Planning Policy Framework (PPF), the Local Planning Policy Framework (LPPF) and the Municipal 
Strategic Statement (MSS). 

The relevant clauses are: 

• 11.03-3S Peri-urban areas 

• 14.02 Water 

• 15.01-3S Subdivision design 

• 15.01-5S Neighbourhood character 

• 16.01-2S Location of residential development 



S86 Development Assessment Committee Meeting Agenda 20 November 2019 

 

Item 7.1 Page 13 

• 21.02-3 Water and catchment management 

• 21.03-2 Urban Growth Management 

• 21.03-3 Residential Development 

• 21.03-4 Landscape and Neighbourhood Character 

• 21.08 Ballan 

• 22.02 Special Water Supply Catchments. 

In assessing it against the relevant sections of the PPF and LPPF, the following significant non-
compliances were identified: 
 
Table 1: PPF and LPPF Assessment 

PPF 

 

Title Response 

 

Clause 15.01-5S Neighbourhood character The proposal does not respond positively to the 
key features of the existing or preferred 
neighbourhood character. 

Clause 16.01-2S Location of residential 
development 

The proposal would facilitate residential growth 
in an area of Ballan where Council seeks to limit 
growth and encourages growth in other areas of 
the town with better infrastructure provision and 
proximity to services. 

LPPF 

 

  

Clause 21.03-2 Urban Growth 
Management 

 

The proposal would facilitate residential growth 
in an area of Ballan where Council seeks to limit 
growth and encourages growth in other areas of 
the town with better infrastructure provision and 
proximity to services. 

Clause 21.03-4 Landscape and 
Neighbourhood Character 

The proposal does not respond appropriately to 
the key features of the existing or preferred 
neighbourhood character. 

 

ZONE 

The subject site is in the General Residential Zone, Schedule 2 (GRZ1).  The purpose of the General 
Residential Zone is: 

• To implement the Municipal Planning Strategy and the Planning Policy Framework.  

• To encourage development that respects the neighbourhood character of the area.  

• To encourage a diversity of housing types and housing growth particularly in locations 
offering good access to services and transport.  

• To allow educational, recreational, religious, community and a limited range of other non-
residential uses to serve local community needs in appropriate locations. 
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Under Clause 32.08-3 a permit is required to subdivide land.  An application must meet the 
requirements of Clause 56. 
 
Overall, the proposal is inconsistent with the purpose of the Zone.  

OVERLAYS 

The site is affected by Environmental Significance Overlay, Schedule 1.  Under Clause 42.01-2 a 
permit is required to subdivide land.  There are no relevant exemptions under Schedule 1. 

Subject to conditions, the subdivision would be generally consistent with the overlay provisions. 

Relevant Policies 

Ballan Strategic Directions 

Ballan Strategic Directions sets out objectives, strategies and actions for the long-term planning of 
Ballan relating to: 

• Urban form and character 

• Residential development 

• Movement network and connectivity 

• Open space and recreation 

• Community facilities 

• Non-residential uses and local employment 
Drainage and servicing.The subject site is in Precinct D in the Ballan Settlement Framework Plan, 
with Design Objectives specified for each of the town’s established residential precincts.  The 
design objectives for Precinct D are: 

• Maintain the open and spacious character through large lots that are occupied by single 
dwellings, wide frontages and substantial setbacks around the dwellings. 

• Built form will continue to occupy a low proportion of the site and dwellings will stand in 
expansive grounds where openness, landscaping and vegetation will dominate. 

• Development will complement and preserve the natural characteristics, including the use 
of muted colours and tones that blend with the existing landscape. 

• Built form will generally be of a scale similar to existing development, noting that 
conventional residential lots in this Precinct are atypical and discouraged.  

• No front fencing or otherwise low scale timber post and rail or rural wire fencing is 
encouraged. 

 
To assist in achieving the above objectives, it was proposed to rezone the Precinct to the 
Neighbourhood Residential Zone and apply a minimum lot size of 1400sq m. 

Amendment C88 to the Moorabool Planning Scheme, adopted by Council on 2 October 2019, 
would implement many of the Ballan Strategic Directions recommendations, in particular the 
rezoning of the subject site. 
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Particular Provisions 

Clause 53.01 Public Open Space Contribution and Subdivision 

A person who proposes to subdivide land must make a contribution to the council for public open 
space in an amount specified in the schedule to this clause (being a percentage of the land 
intended to be used for residential, industrial or commercial purposes, or a percentage of the site 
value of such land, or a combination of both). If no amount is specified, a contribution for public 
open space may still be required under section 18 of the Subdivision Act 1988. 

It is recommended that, if a permit is issued, a contribution equivalent to 5% of the site value be 
imposed as a condition of approval. 

Clause 56 Residential Subdivision 

The proposal complies with ResCode (Clause 56), with the exception of the following: 

Clause ResCode Title Response 

56.03-5 Neighbourhood character The proposal does not respond positively to the 
key features of the existing or preferred 
neighbourhood character. 

 

DISCUSSION 

Overall, the proposal is considered to be inconsistent with relevant State and local planning policy 
and its intent, the General Residential Zone and Clause 56 in the Moorabool Planning Scheme, and 
Council’s adopted Planning Scheme Amendment C88. 
 
The Central Highlands Regional Growth Plan (Victorian Government 2014) identifies Ballan as one 
of several towns which will support an increased population to absorb growth pressures in the 
region.  However, growth must be balanced with the need for new development to respect the 
existing or preferred neighbourhood character and integrate with the surrounding environment. 
 
The subject site and surrounding land is in the General Residential Zone, Schedule 1 (GRZ1).  
Existing nearby development reflects the growth of Ballan over the past few decades, typified by 
the incremental subdivision of most land west of Spencer Road into smaller residential lots of 
generally 600-800sq m.  Land east of Spencer Road, including the subject site, is largely unchanged 
since the 1980’s, reflected by single dwellings on lots typically larger than 4000sq m.  There is a 
clear distinction between the east and west sides of Spencer Road in terms of neighbourhood 
character, based on the variation in lot sizes.   
 
Relevant planning policy at the State and local level requires consideration of a range of policy 
directions which generally seek to support the valued character of Melbourne’s peri-urban 
settlements whilst ensuring the consolidation of growth in suitable locations to ensure no 
detrimental impacts to the environment or rural land uses.  Local policy at Clause 21.08 of the 
Moorabool Planning Scheme recognizes Ballan’s role in supporting residential growth as the 
Shire’s second largest town balanced with policies which support growth in areas readily 
accessible to services and infrastructure and recognition of neighbourhood character.  Council’s 
adopted Amendment C88 to the Moorabool Planning Scheme strengthens existing policy by giving 
much clearer guidance to how growth should be managed by being directed to particular locations 
and discouraged in other locations.   
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This is reflected by rezoning some land and imposing minimum lot sizes in parts of the town, 
including the subject site and all surrounding land.  The proposed subdivision, creating lot sizes of 
1366sq m, is neither consistent with the existing neighbourhood character or the preferred 
neighbourhood character, as expressed in Amendment C88 which recommends rezoning and 
minimum lot sizes of 1400sq m.  Adjoining properties on the east of Spencer Road are typified by 
spacious backyards enabled by the large lot sizes, providing for substantial setbacks between 
dwellings and space for open yards and trees.  Whilst the streetscape presentation would be 
largely undisrupted, the proposal would create two vacant lots occupying the rear of the site, 
resulting in a development density inconsistent with the surrounding character.  Furthermore, the 
property’s shape and the existing dwelling’s central position obstructs further subdivision of the 
site in a manner which would respect the neighbourhood character in terms of lot configuration 
and retention of the spacious backyard character of the area. 

GENERAL PROVISIONS 

Clause 65 – Decision Guidelines have been considered by officers in evaluating this application. 

Clause 66 – Stipulates all the relevant referral authorities to which the application must be 
referred. 

REFERRALS 

Authority Response 

Western Water 

Southern Rural Water 

Melbourne Water 

Central Highlands Water 

Powercor 

Downer Utilities 

Consent 

Consent with conditions 

Consent 

Consent with conditions 

Consent with conditions 

Consent with conditions 

Infrastructure 

Strategic Planning 

Consent with conditions 

Refusal 

 

FINANCIAL IMPLICATIONS 

There are no financial implications for Council in refusing the application. 

RISK & OCCUPATIONAL HEALTH & SAFETY ISSUES 

The recommendation to refuse this application does not have any risk or OH&S implications for 
Council. 

COMMUNICATIONS STRATEGY 

Notice was undertaken for the application, in accordance with s.52 of the Planning and 
Environment Act 1987, and further correspondence is required to all interested parties to the 
application as a result of a decision in this matter. All submitters and the applicant were invited to 
attend this meeting and invited to address Council if required. 
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OPTIONS 

• Issue a Notice of Refusal to Grant a Permit in accordance with the grounds in the 
recommendation of this report; 

• Issue a Notice of Refusal to Grant a Permit with amendments to the grounds in the 
recommendation of this report; or 

• Should Council wish to support the application, issue a Notice of Decision to Grant a Permit 
with conditions.  This option may result in the objectors appealing Council’s decision at 
VCAT. 

CONCLUSION 

The proposal to subdivide the subject site into three lots of 1366sq m each is, overall, inconsistent 
with the existing provisions in the Moorabool Planning Scheme, particularly regarding respect for 
existing neighbourhood character in terms of lot layout.  Furthermore, Council’s adopted Planning 
Scheme Amendment C88 proposes rezoning the site and imposing a minimum 1400sq m lot size 
requirement for new subdivision.  The proposal does not comply with Council’s strategic intent for 
the site and should be refused. 
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7.2 PA2019100 - TWO LOT SUBDIVISION, 61 INGLISTON DRIVE, INGLISTON 

Author: Mark Lovell, Senior Statutory Planner 

Authoriser: Henry Bezuidenhout, Executive Manager Community Planning & Economic 
Development  

Attachments: 1. PA2019100 - Subdivision Plan ⇩   

APPLICATION SUMMARY 

Permit No: PA2019100. 

Lodgement Date: 29 March, 2019. 

Planning Officer: Mark Lovell 

Address of the land: Lot 2 on Plan of Subdivision LP115490. 61 Ingliston Drive, Ingliston. 

Proposal: Two lot subdivision (House excision). 

Lot size: 28.75 hectares. 

Why is a permit required? Clause 35.07-3 – Subdivide land. 

  

RECOMMENDATION 

That Council, having considered all matters as prescribed by the Planning and Environment Act 
1987, issue a Refusal to grant a permit for a two lot subdivision at Lot 2 on LP115490 otherwise 
known as 61 Ingliston Drive, Ingliston with the following grounds: 

1. The proposed subdivision results in further fragmentation of agricultural land. 

2. The proposal subdivision does not comply with Clause 22.03, House and House Lot Excisions 
in Rural Areas, by exceeding the maximum 2 hectares for a house lot. 

3. The proposed subdivision is not directly related to the agricultural use of the land 

4. The proposed subdivision does not comply with the objective of the Farming Zone, Clause 
35.07 of the Moorabool Planning Scheme. 

 
 

PUBLIC CONSULTATION 

Was the application advertised? Yes. 

Notices on site:  Yes. 

Notice in Moorabool Newspaper:  No. 

Number of objections:  Two objections. 

Consultation meeting:  Consultation meeting held which assisted in clarifying 
the proposal and alleviated to a large extent the 
primary concern with resident objectors which is 
further dwellings in the Farming Zone after the 
subdivision is completed. 

SDA_20191120_AGN_2127_AT_files/SDA_20191120_AGN_2127_AT_Attachment_9329_1.PDF
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POLICY IMPLICATIONS 

The Council Plan 2017-2021 provides as follows: 

Strategic Objective 3: Stimulating Economic Development 

Context 3A: Land Use Planning 

The proposal is consistent with the Council Plan 2017 – 2021. 

VICTORIAN CHARTER OF HUMAN RIGHTS & RESPONSIBILITIES ACT 2006 

In developing this report to Council, the officer considered whether the subject matter raised any 
human rights issues. In particular, whether the scope of any human right established by the 
Victorian Charter of Human Rights and Responsibilities is in any way limited, restricted or 
interfered with by the recommendations contained in the report. It is considered that the subject 
matter does not raise any human rights issues. 

OFFICER’S DECLARATION OF CONFLICT OF INTERESTS 

Under section 80C of the Local Government Act 1989 (as amended), officers providing advice to 
Council must disclose any interests, including the type of interest. 

Executive Manager – Henry Bezuidenhout 

In providing this advice to Council as the Executive Manager, I have no interests to disclose in this 
report. 

Author – Mark Lovell 

In providing this advice to Council as the Author, I have no interests to disclose in this report.  

EXECUTIVE SUMMARY 

Application referred? Referred to Council’s Infrastructure and Council’s 
Environmental Health. 

Any issues raised in referral responses? No. 

Preliminary concerns? The arrangement and intent of the vacant lot, Lot 1 and 
consistency with Clause 22.03. 

Any discussions with applicant 
regarding concerns? 

There have been a number of written correspondences 
and verbal discussions with the applicant. 

Any changes made to the application 
since being lodged? 

No. 

Brief history. The proposal is seeking to subdivide land to excise off a 
large housing lot from the remaining balance land that 
will be 14 hectares in area. 

Previous applications for the site? Nil. 

General summary. The proposed subdivision does create a large housing 
lot that exceeds the requirement of Council’s local 
policy for a house excision.  
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There is an existing covenant restricting more than one 
dwelling on the land and the owner has agreed for a 
further restriction to prevent further subdivisions, any 
dwelling on the vacant lot and setbacks for any future 
farm shed building(s) on the vacant lot. The subdivision 
is not designed to allow support for an existing 
agricultural activity and is intended to increase the sale 
value. The subdivision should not be supported as it 
does not comply with the broader objectives and the 
local policies of the planning scheme.  

Summary Recommendation 

That, having considered all relevant matters as required by the Planning and Environment Act 
1987, Council issue a refusal to grant a permit for a two lot subdivision at 61 Ingliston Drive, 
Ingliston. 

 

SITE DESCRIPTION 

The subject site is an irregular parcel of land located on the western side of Ingliston Drive and the 
eastern side of Gilletts Lane, Ingliston. The lot has a total area of 28.75 hectares and there is a 
power supply easement that bisects the south-east corner of the Gilletts Lane frontage. There is 
an existing single storey detached dwelling accessing Ingliston Street and is surrounded by well-
established border plantings and behind the dwelling is a large dam. The central section of land in 
a south to north direction has a gully and waterway which feeds into the Werribee River. The site 
contains sloped topography especially at the western end with a difference of 50 metres from the 
waterway to the western property boundary. 

The surrounding area is comprised of small sized farming lots with most containing single 
dwellings. The small lot sizes do not support agricultural activity with most lots typically utilised as 
hobby farms or rural lifestyle accommodation.   

Located immediately to the south is Ingliston Road which provides access to the Ballan township 
and is parallel to the Melbourne-Ballarat Rail line. Immediately to the west is Mount Darriwill with 
peak at 520 metres to Australian Height Datum.   

PROPOSAL 

It is proposed to subdivide the land into two lots. Lot 1 faces Gilletts Lane and is irregular is shape 
with a street frontage width of 204.99 metres for a total area of 14.75 hectares. Lot 1 is vacant and 
contains the central waterway. Lot 2 faces Ingliston Drive is rectangular in shape with a street 
frontage width of 525.83 metres for a total area of 14 hectares. Lot 2 contains the existing 
dwelling and dam.  
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BACKGROUND TO CURRENT PROPOSAL 

HISTORY 

The subject lot originated from an eight-lot subdivision undertaken in 1975 under LP115490. 

PUBLIC NOTICE 

The application was notified to adjoining and surrounding landowners. 

SUMMARY OF OBJECTIONS 

The objections received are detailed below with officer’s comments accompanying them: 

Objection Any Relevant Requirement 

Intent to build a dwelling on the land / 
undermining the Farming Zone / dwellings 
destroy the character of the area /precedent 
for more dwellings 

Farming Zone and existing covenant on title. 

Officer’s Response: During the consultation meeting, it was clarified that there will be no 
dwellings on the vacant lot and the intent is to sell the vacant lot. It was agreed that a Section 
173 agreement could be registered on title to ensure there is no dwelling on the vacant lot and 
no further subdivision of the land. This primary concern of objectors was adequately addressed 
during the consultation meeting.  

More traffic / Gravel road condition  

Officer’s Response: It is expected with one additional lot will not pose any detrimental impact 
with traffic flow and movement. The vacant lot will only have limited traffic movements during 
periods of agricultural activity. 

Land values   

Officer’s Response: As previously determined by VCAT, land values are not a valid planning 
consideration 

Inadequate public notice/ no large sign on 
site. 

Planning and Environment Act 

Officer’s Response: Evidence from objectors demonstrated that the large sign on site was not 
correctly displayed. The applicant was required to re-advertise and display the large notice in 
accordance with the Planning and Environment Act. A Statutory Declaration was received 
verifying the display of the sign for the full fourteen-day period.  

Fences/ Fencing costs Fencing Act 

Officer’s Response: The proposal does not involve new boundary fencing with only internal 
fencing to separate both lots which will be paid by the current land owner of the subject land. 

 

LOCALITY MAP 

The map below indicates the location of the subject site and the zoning of the surrounding area. 
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Figure 1: Zone Map 

 

Figure 2: Aerial Photograph 



S86 Development Assessment Committee Meeting Agenda 20 November 2019 

 

Item 7.2 Page 25 

PLANNING SCHEME PROVISIONS 

Council is required to consider the Victoria Planning Provisions and give particular attention to the 
Planning Policy Framework (PPF), the Local Planning Policy Framework (LPPF) and the Municipal 
Strategic Statement (MSS). 

The relevant clauses are: 

• Clause 11.03-3S Peri-Urban Areas 

• Clause 11.03-5S Distinctive areas and landscapes 

• Clause 12.03-1S River corridors, waterways, lakes and wetlands 

• Clause 14.01-1S Protection of Agricultural Land  

• Clause 14.01-2S Sustainable Agricultural Land Use 

• Clause 15.01-3S Subdivision Design 

• Clause 21.03-5 Objective – Rural Lifestyle Opportunities 

The proposal complies with the relevant sections of the SPPF and LPPF, with the exception of the 
clauses outlined in the table below: 
 

PPF 

 

Title Response 

 

Clause 14.01-1S Protection of Agricultural Land 

 

A strategy of this clause is to limit 
new housing development in rural 
areas by discouraging development 
of isolated small lots in the rural 
zone from use for dwellings or 
other incompatible uses. The 
proposal is a small lot subdivision 
on farming zone land with the 
resultant balance lot further 
fragmented and having limited 
agricultural potential. 

 

Clause 22.03 House and House Lot Excisions in Rural Areas 
 
The objectives of this clause  

• To ensure that subdivision and dwellings in rural areas are required to increase agricultural 
productivity.  

• To minimise the potential for adverse impacts on farm production through land use conflicts 

 
Policy 

It is policy to:  

• Discourage subdivision and dwellings unless they are directly related to the agricultural use 
of land.  
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• Discourage non-agricultural use and development in areas of productive agricultural land. 
Encourage the consolidation of small lots.  

• Ensure that lots created under Clause 35.07-3 have a maximum area of two hectares.  

• Maintain the right of existing farms to continue their operations without being adversely 
affected or constrained by residential concerns.  

• Include the following requirements on a permit to excise a lot for a dwelling where it is 
considered this would facilitate ongoing agricultural use of the remaining land:  

o Consolidate of the remaining land with the title of an existing farm; or  

o If the remainder land is less than 40ha, require the landowner to enter into an 
agreement under S173 of the Planning and Environment Act that no further 
applications will be made to erect a dwelling on the balance allotment. 

The excised house lot exceeds 2 hectares at 14 hectares. It is considered both lots have limited 
agricultural potential and site and surrounds are not been used for productive agricultural uses. 
The remaining balance land is still too small to be used by a future owner for agricultural use. 
Further fragmentation of agricultural land should not be supported.  

ZONE 

Farming Zone 
 
The purpose of the zone is to: 

 

• To implement the Municipal Planning Strategy and the Planning Policy Framework 

• To provide for the use of land for agriculture.  

• To encourage the retention of productive agricultural land.  

• To ensure that non-agricultural uses, including dwellings, do not adversely affect the use of 
land for agriculture.  

• To encourage the retention of employment and population to support rural communities.  

• To encourage use and development of land based on comprehensive and sustainable land 
management practices and infrastructure provisions. 

 

The proposal is inconsistent with the purpose of the zone as the proposal is unable to 
demonstrate an outcome that will result in sustainable farming and land management practices. 

Under Clause 35.07-3, a permit is required to subdivide land. Each lot must be at least the area 
specified for the land in a schedule to this zone. If no area is specified, each lot must be at least 40 
hectares.  A permit may be granted to create smaller lots if any of the following apply:  

 

• The subdivision is to create a lot for an existing dwelling.  The subdivision must be a two-lot 
subdivision. 

•  The subdivision is the re-subdivision of existing lots and the number of lots is not increased. 
The subdivision is by a public authority or utility service provider to create a lot for a utility 
installation. 
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The proposal is a two lot subdivision with one lot containing an existing dwelling. 

OVERLAYS 

Design & Development Overlay Schedule 2  
 
The land is covered by a Design & Design & Development Overlay - Schedule 2. 
 
The purpose of the overlay is to: 

 

• To enhance visual amenity in rural, township and vegetated areas of the Moorabool Shire.  

• To encourage the use of external cladding, such as non-reflective materials for building 
construction.  

• To discourage the use of materials, such as reflective cladding for building construction, 
which could have a detrimental effect on amenity 

 

A permit is not required to subdivide land under this overlay. 

 

Relevant Policies 

Council’s Rural Growth Policy Statement 

Council’s Rural Growth Policy Statement was adopted by Council on 19 September, 2012.  The 
document applies to all land in Farming Zone under the Moorabool Planning Scheme.  

The policy states: 

• Encourage dwellings in areas nominate in Map 1 of Council Rural Growth Policy Statement 

• Ensure the siting of any dwellings is designed to have a minimal impact on any existing or 
future agricultural activities on the site and on surrounding. 

• Ensure it is clear whether the dwelling is required for agricultural operation use or to 
maintain rural communities. 

• Ensure sufficient infrastructure is available or that alternative methods are available which 
do not require normal infrastructure. 

• Encourage development of dwellings to support communities of land which is unlikely to 
support agricultural land which still considering any other overlays which may impact the 
land. This is land which is constrained for use as agriculture by other environment factors 
such as vegetation, slope, soil quality, etc.  

• Ensure any subdivision is undertaken in accordance with the scheme in order to discourage 
fragmentation of agricultural land.  

The proposed subdivision is considered to further fragment agricultural land that is small in total 
area. 

Council’s Rural Housing Policy 
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Council’s Rural Housing Policy has been developed to provide direction for how limited farming 
potential rural dwellings should be considered, and more broadly, rural settlement patterns.  The 
policy seeks to articulate support for resilient and integrated rural communities and agricultural 
enterprises, recognising that ‘State Government Planning Policy Framework does not adequately 
recognise or support agriculture trends and rural settlements in the Moorabool Shire’. 

The principles of the policy relevant to this application include: 

• Support the agriculture sector so that it can be more productive, diverse, resilient and 
adaptive to changing agricultural trends, including supporting agricultural activities that 
recognise Moorabool’s advantageous proximity to market.  

• Protect agricultural land use from loss and allow development that increases agricultural 
productivity; 

• Focus growth opportunities in settlements along major transport corridors, in particular 
where there is physical and social infrastructure and services; 

• Recognise that there is substantial existing lots under 40 hectares capable of supporting the 
viable operation of agricultural enterprises; and 

• Promote a rural housing market that meets the needs of the Shire’s rural communities 

• Land parcels for the proposed on farm living dwellings are to have a minimum lot size of 8 
hectares as identified in Map 1.   

 

The proposed subdivision is not aligned with the above principles of the policy and is furthermore 

considered to undermine the agricultural potential of the land. 

Particular Provisions 

Clause 53.10 Public Open Space Contribution and Subdivision 

A person who proposes to subdivide land must make a contribution to the council for public open 
space in an amount specified in the schedule to this clause (being a percentage of the land 
intended to be used for residential, industrial or commercial purposes, or a percentage of the site 
value of such land, or a combination of both). If no amount is specified, a contribution for public 
open space may still be required under section 18 of the Subdivision Act 1988.  

An open space fee can be applied under Section 18(8)(c) of the Subdivision Act for a two lot 
subdivision that is likely to be further subdivided. Neither lot will be subdivided so there is no 
requirement for a public open space contribution. 

DISCUSSION 

Subdivision design 

The proposed subdivision results in two irregular shaped lots reflective of the initial irregular 
shaped parent lot created in 1975. The two lots have the advantage of having separate street 
frontage access and separate water sources with the existing dwelling lot having a dam and the 
vacant lot having a small dam and natural waterway.  

The subdivision design has been influenced by the existing internal fences and existing border 
plantings. The lot arrangement as demonstrated by the aerial photograph follows the planting 
lines.  
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The unusual aspect with this subdivision is the house excision lot is large at 14 hectares rather 
than creating a small house excision lot covering only the dwelling. The surrounding areas reflects 
a pattern, with exception of a couple of vacant lots, of single dwelling on parcels of land that are 
not been used exclusively used for agricultural production. It appears the 1975 subdivision which 
includes a building covenant of no more than one dwelling per lot expected the area to be used as 
hobby farms or providing for rural lifestyle opportunities. In consideration of the land zoned for 
Farming, further dwelling intensification is inappropriate in this location which does not have 
convenient access to services and is not designated as a township area. The remaining balance lot 
is still too small in total area at 14.75 hectares and does not reflect the size of a typical farming lot 
in the wider area  The subdivision arrangement is considered to adversely fragment the 
agricultural land to an unsustainable level.  

Use of the vacant balance lot 

The vacant lot has limited agricultural potential and does not comply with the Farming Zone 
provisions which seeks to encourage the retention of productive agricultural land. It is considered 
that due to the small size of the existing lot and the further subdivision of land will create a smaller 
vacant lot that will be difficult for a farmer to generate sufficient income to be viable parcel of 
land. The applicant has not provided a Farm Management Plan associated with this subdivision 
and instead the owner has been advised by his real estate agent to the sell the property as two 
lots rather as one lot.  The subdivision has not been arranged to allow for continued agricultural 
production as expected by the Farming Zone provisions of the planning scheme.  
 
Resident objectors concerns could be addressed by a Section 173 agreement to prevent future 
dwellings or further subdivision of land. Resident objectors concerns about the activity of a future 
owner of the vacant lot such as using a farm shed for accommodation without planning approval, 
anti social behaviour or causing nuisances to neighbours are matters that are resolved through 
planning enforcement, Council’s Community Safety or Victoria Police.   
 
There was also concerns that all other existing residents within the same 1975 subdivision could 
apply for similar house lot excisions. While each planning application needs to be assessed on its 
own individual merits, there would be a similar approach of preventing the fragmentation of 
farming land without a Farm Management Plan or a Land Management Plan and ensuring any 
house excision complies with the local planning policy contained at Clause 22.03.  
 
Servicing  
 
As this is a two lot subdivision, all servicing authorities can be notified during the certification 
stage in accordance with Clause 66.01 and the three mandatory conditions can be included if a 
permit was to issue. The mandatory telecommunication conditions under Clause 66.01-1 do not 
apply to subdivide land in a rural zone.  

GENERAL PROVISIONS 

Clause 65 – Decision Guidelines have been considered by officers in evaluating this application. 

Clause 66 – Stipulates all the relevant referral authorities to which the application must be 
referred. 
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REFERRALS 

Authority Response 

  

Infrastructure 

Environmental  

Consent with three conditions 

Consent 

 

FINANCIAL IMPLICATIONS 

There are no financial implication with refusing of this two lot subdivision application. 

RISK & OCCUPATIONAL HEALTH & SAFETY ISSUES 

The recommendation of refusal of this subdivision does not implicate any risk or OH&S issues to 
Council. 

COMMUNICATIONS STRATEGY 

Notice was undertaken for the application, in accordance with s.52 of the Planning and 
Environment Act 1987, and further correspondence is required to all interested parties to the 
application as a result of a decision in this matter. All submitters and the applicant were invited to 
attend this meeting and invited to address Council if required. 

OPTIONS 

Council could consider the following options: 

• Issue a refusal in accordance with the recommendations of this report;  

• Should Council wish to consider approving of the application and issue a Notice of Decision 
to grant a permit, Councillor’s need to explore reasons based on the proposal complying 
with the Moorabool Planning Scheme. 

CONCLUSION 

The proposed subdivision into two lots with one containing an existing dwelling and the other to 
remain vacant is considered inconsistent with the planning provisions and the State and Local 
Planning Policy Framework. The house excision lot is larger than stipulated in Clause 22.03 and 
results in further fragmentation of land with the parent title having been subdivide into small lots 
back in 1975. While resident objector concerns could be addressed by permit conditions including 
a building exclusion zone for the vacant lot, the proposal do not address the fundamental concern 
of creating a small farming lot that will not encourage the productive agricultural use of the land. 
The proposal is considered inconsistent with the objectives of the Farming Zone and the proposed 
subdivision of land into two lots should not be supported subject to specified grounds. 
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7.3 PA2019182 - USE OF EXISTING SHED AS STORE, 535 BACCHUS MARSH ROAD (AVENUE 
OF HONOUR), BACCHUS MARSH 

Author: Robert Asquith, Statutory Planner 

Authoriser: Henry Bezuidenhout, Executive Manager Community Planning & Economic 
Development  

Attachments: Nil   

APPLICATION SUMMARY 

Permit No: PA2019182 

Lodgement Date: 06 July 2019 

Planning Officer: Robert Asquith 

Address of the land: Lot 1 on Plan of Subdivision LP067161 - 535 Bacchus Marsh Road 
(Avenue of Honour), Bacchus Marsh 

Proposal: Use of existing shed as store 

Lot size: 1.4 hectares 

Why is a permit required? 35.07-1 Section 2 use of Farming Zone 

  

RECOMMENDATION 

That Council, having considered all matters as prescribed by the Planning and Environment Act 
1987, issues a refusal to grant a planning permit for the use of an existing shed as a store based on 
the following grounds: 

1. The proposed use is not consistent with the purposes of the Farming Zone with regard to the 
use and retention of productive land for agriculture. 

2. The proposed use is not consistent with the State and Local Planning Policy Framework with 
regard to protection of the Bacchus Marsh Irrigation District, agricultural land generally, and 
the Avenue of Honour as a gateway to Bacchus Marsh. 

 

 
 

PUBLIC CONSULTATION 

Was the application advertised? Yes. 

Notices on site:  Yes. 

Notice in Moorabool Newspaper:  No. 

Number of objections:  1 

Consultation meeting:  No. The applicant did not request consultation.  
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POLICY IMPLICATIONS 

The Council Plan 2017-2021 provides as follows: 

Strategic Objective 3: Stimulating Economic Development 

Context 3A: Land Use Planning 

The proposal to use an existing shed as a store is consistent with the Council Plan 2017 – 2021. 

VICTORIAN CHARTER OF HUMAN RIGHTS & RESPONSIBILITIES ACT 2006 

In developing this report to Council, the officer considered whether the subject matter raised any 
human rights issues. In particular, whether the scope of any human right established by the 
Victorian Charter of Human Rights and Responsibilities is in any way limited, restricted or 
interfered with by the recommendations contained in the report. It is considered that the subject 
matter does not raise any human rights issues. 

OFFICER’S DECLARATION OF CONFLICT OF INTERESTS 

Under section 80C of the Local Government Act 1989 (as amended), officers providing advice to 
Council must disclose any interests, including the type of interest. 

Executive Manager – Henry Bezuidenhout 

In providing this advice to Council as the General Manager, I have no interests to disclose in this 
report. 

Author – Robert Asquith 

In providing this advice to Council as the Author, I have no interests to disclose in this report.  

EXECUTIVE SUMMARY 

Application referred? To Council’s Strategic Planning, Infrastructure; 
externally to VicRoads, Heritage Victoria. 

Any issues raised in referral responses? Strategic  

Preliminary concerns? Suitability of non-agricultural use within Bacchus Marsh 
Irrigation District. 

Any discussions with applicant 
regarding concerns? 

No. 

Any changes made to the application 
since being lodged? 

No. 

Brief history The site contains an existing warehouse shed previously 
used as an agricultural store ancillary to on-site 
farming. 

Previous applications for the site? • PA2011067 Primary produce sales from warehouse. 
Application lapsed. 

• PA2006-285 Boundary realignment. Permit granted. 

• PA2006-332 Retail, business identification, 
crossover upgrade. Permit refused. 
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General summary It is proposed to use the existing shed on site for the 
commercial storage of vehicles, machinery, tools, and 
related items by external parties with 24 hour access. 
No development, construction, or works are proposed 
in this application. 

This use is defined as a store as per land use term 
definitions of Clause 73.03 and is therefore a Section 2 
use requiring a planning permit under the Farming 
Zone Clause 35.07-1. 

Summary Recommendation 

That, having considered all relevant matters as required by the Planning and Environment Act 
1987, Council issue a Refusal to Grant a Permit for this application in accordance with Section 61 
of the Act, on the grounds included in this report. 

 

SITE DESCRIPTION 

The subject site is an irregular property of 8.65 hectares comprising a number of parcels of land on 
Bacchus Marsh Road within the Avenue of Honour. This application specifically refers to Lot 1 on 
LP067161 which contains the existing shed, set approximately 17 back from Bacchus Marsh Road 
and generally centrally within the lot. The subject lot itself comprises 1.4 hectares fronting 
Bacchus Marsh Road opposite Woolpack Road, while the wider property also fronts a further 230 
metres of Bacchus Marsh Road and contains a rear connection to the Lederberg River. An unmade 
paper road connecting Bacchus Marsh Road partially bisects part of the property and adjoins Lot 1. 

 
Figure 1 Property containing the subject site (highlighted blue) in relation to Bacchus Marsh. 
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Figure 2 Subject Lot 1 (outlined in blue) containing existing subject warehouse (pointed red) and paper road (marked green). 

The existing shed is approximately 1115m2 in area, 28m x 43m and includes separate office space. 
The land is flat and predominately covered by unmanaged grasses. No evidence of recent 
horticulture is obvious. Existing infrastructure, apart from the shed, includes gravel and dirt 
accesses and parking area, electricity line poles and part of an irrigation dam which spans this and 
the adjoining Lot in the same property. 

The adjoining carriageway of Bacchus Marsh Road fronted by this land contains a number of 
historically significant elm trees in the Avenue of Honour. It is accessible by an existing rural 
standard crossover. 

Notably, this land is located centrally within the Bacchus Marsh Irrigation District. Surrounding 
land uses, including other parcels within this property, are predominately horticultural including 
immediately to the east, north, and south-east opposite Bacchus Marsh Road. 

Subject warehouse 

Road roadPaPaper 
road 
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PROPOSAL 

It is proposed by the applicant to use the existing warehouse shed as a store, allowing the internal 
storage of goods. While it is not identified precisely who (individual or business) would be using 
the store and under what circumstances, it is suggested by the applicant to include commercial 
and rental storage space, potentially for many simultaneous users. Suggested goods to be stored 
include “boats, caravans, trailers and lock up facilities for tradesmen for storage of equipment and 
materials.” 

The storage use is not proposed to be directly ancillary or related to any immediate or nearby 
farming, although this cannot be excluded as a future possibility. 

The applicant has stated that the site is proposed to be accessible 24 hours a day. 

BACKGROUND TO CURRENT PROPOSAL 

While it is understood that this land parcel containing the shed has not been used for direct 
horticulture or farming practice for some time, its previous use as an agricultural store is readily 
understood as a directly ancillary to horticulture for the on-site and surrounding land. 

It is believed that the shed has previously been used for a commercial hiring business in the 1990s, 
however no planning permit or record permitting such a use can be found. 

It is noted that the property is currently listed for commercial lease as a “large factory” with “use 
to comply with Council requirements and be able to gain a council permit.”  

HISTORY 

Planning 
Permit No. 

Permit Description Determination Date 

PA2011067 Use of warehouse for primary produce 
sales (retail) 

Application 
lapsed 

03 June 2011 

PA2006-332 Boundary realignment Permit issued 18 April 2007 

PA2006-285 
P676/2007 

Use and Development of Land for the 
purpose of Retail Premises (Rural and 
Trade Supplies), Business Identification 
Signage and Upgrade to Existing 
Crossover 

Application 
approved by 
Council 

21 February 2007 

Permit 
rescinded by 
Council during 
VCAT hearing 

20 September 2007 

 

VCAT 
Reference No. 

Summary of order Date of order 

P676/2007 
PA2006-285 

Application for review withdrawn. Council gave notice of 
intention to rescinded permit granted 21 Feb 2007 due to 
introduction of C50 amendment 02 Aug 2007 which 
prohibited proposed use. 

20 June 2007 
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PUBLIC NOTICE 

The application was notified to adjoining and surrounding landowners. Six notices were sent to 
adjoining and surrounding landowners/occupiers on 3 August 2019, and a sign placed on site for 
two weeks from 17 August 2019. 

One objection was received during this period. The applicant was provided an opportunity to 
respond to the objection and request a consultation meeting. No response or request was made. 

SUMMARY OF OBJECTIONS 

The objections received are detailed below with officer’s comments accompanying them: 

Objection Any Relevant Requirement 

The Avenue of Honour is heritage listed. 15.03-1S Heritage conservation, 21.06 Heritage, 
43.01 Heritage overlay 

Officer’s Response: 

Notwithstanding that the shed is not covered by the Heritage Overlay, the proposed land use 
itself does not impact the heritage value of the adjoining Avenue of Honour in regard to its 
historic, aesthetic, and scientific value to Victoria as recognised by Heritage Council of Victoria. 
Approximately 17 metres of the lot is covered by the Heritage Overlay. No works are proposed in 
this application within the Heritage Overlay. 

Within the expectations of the community 
the Avenue should continue to embrace and 
enhance agriculture and tourism related 
enterprises within the precinct. 

35.07 Farming Zone - purpose 

Officer’s Response: 

Although a variety of uses other than agriculture are accommodated within the Farming Zone, it 
is recognised that its purposes include: 

• To provide for the use of land for agriculture 

• To encourage the retention of productive agricultural land 

• To ensure that non-agricultural uses, including dwellings, do not adversely affect the use 
of the land for agriculture 

The substance of the objection are therefore substantiated by the provisions of the Moorabool 
Planning Scheme as it relates to this property.  

 

LOCALITY MAP 

The map below indicates the location of the subject site and the zoning of the surrounding area. 
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Figure 3 Zoning of the subject site and surrounds showing the predominance of farming land. 

PLANNING SCHEME PROVISIONS 

Council is required to consider the Victoria Planning Provisions and give particular attention to the 
Planning Policy Framework (PPF), the Local Planning Policy Framework (LPPF) and the Municipal 
Strategic Statement (MSS). 

The relevant clauses are: 

• 11.03-3S Peri-urban areas 

• 14.01-1S Protection of agricultural land 

• 14.02-3S Protection of declared irrigation districts 

• 21.01 Municipal context 

• 21.04 Economic development & employment 

• 21.07 Bacchus Marsh 

The proposal does not comply with the following relevant sections of the PPF and LPPF: 
 

Policy Officer comments 

11.03-3S Peri-urban areas 

Objective 

To manage growth in 
peri-urban areas to 
protect and enhance 

Strategy 

Identify and protect areas 
that are strategically 
important for … agriculture … 

The Bacchus Marsh Irrigation District 
has been recognised as a strategically 
important agricultural region under the 
Bacchus Marsh Urban Growth 
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their identified valued 
attributes. 

and other natural resources. Framework and local policies. 

14.01-1S Protection of agricultural land 

Objective 

To protect the state’s 
agricultural base by 
preserving productive 
farmland. 

Strategy 

Avoid permanent removal of 
productive agricultural land 
from the state's agricultural 
base without consideration 
of the economic importance 
of the land for the 
agricultural production and 
processing sectors. 

Protect productive farmland 
that is of strategic 
significance in the local or 
regional context. 

Protect strategically 
important agricultural and 
primary production land 
from incompatible uses. 

The subject site is located within the 
recognised Bacchus marsh Irrigation 
District. Permitting new uses other 
than horticulture or those which 
directly support it erode to holistic 
value of the strategically important 
area and undermine Council’s ability to 
protect it. 

14.02-3S Protection of declared irrigation districts 

Objective 

To plan and manage for 
sustainable change 
within irrigation districts 
declared under Part 6A 
of the Water Act 1989. 

Strategy 

Protect agricultural land 
serviced by irrigation 
infrastructure to ensure the 
future viability of an 
irrigation district. 

Although the Bacchus Marsh Irrigation 
District is not a declared in the Water 
Act, the principles of objectives are 
equally applicable for this locally 
valuable resource. 

Encroachment and use fragmentation 
poses a risk to future security and 
viability. 

21.04 Economic development & employment 

Objectives—Agriculture 

To protect good quality 
agricultural land and 
support the productivity 
and sustainability of 
existing and future 
agricultural and 
horticultural activities. 

To increase productivity 
and investment 
associated with the 
Bacchus Marsh Irrigation 
District. 

Strategy 

Maintain productive farm 
sizes by discouraging 
fragmentation of land for 
non-rural use and 
development. 

Permitting a non-farming use on this 
single parcel would undermine the 
farming potential of the whole 
property. 

Strategy 

Require land use changes 
and new developments in 
productive agricultural areas 
to demonstrate that they do 
not impact detrimentally on 
existing agricultural 

Written responses to this effect were 
provided in the application however 
are not considered to be suitable 
justification and demonstration. 

There is a readily understood potential 
for usage creep and further 
encroachment upon agricultural land 
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activities. that may result from this proposal. In 
any case, the loss of land which is 
currently recognised to be best used as 
horticulture, or support thereof, 
detrimentally impacts existing activity 
by providing fewer opportunities and 
the risk of future constraints. 

Strategy 

Ensure that incompatible 
land use and development 
does not encroach upon 
productive agricultural land, 
particularly the Bacchus 
Marsh Irrigation District. 

The proposed warehouse use, not 
being a rural store, is not directly 
compatible with agriculture. There is a 
risk that allowing such use gives 
effective indefinite permission to use 
valuable land in the heart of the 
Bacchus Marsh Irrigation District for 
non-farming use. 

21.07 Bacchus Marsh 

Key issues and influences 

The highly productive irrigated horticultural land 
provides a source of employment and fresh food that 
needs to be protected from the urban expansion of 
Bacchus Marsh. 

Suitable industrial and commercial 
areas service Bacchus Marsh already. 
There is no planning justification for 
allowing such urban expansion as 
proposed into this irrigated 
horticultural area. 

Objectives—Urban 
Design 

To improve the quality of 
urban design throughout 
Bacchus Marsh. 

To enhance the elements 
of Bacchus Marsh that 
contribute to the 
character of the town. 

To enhance the visual 
amenity of all key 
gateways to Bacchus 
Marsh. 

Strategy 

Ensure a clear separation 
between urban development 
and farming activities is 
retained. 

The application proposes an urban 
development land use located 
centrally within a recognised farming 
area. 

 

ZONE 

Clause 35.07 Farming Zone applies to this site. A permit is required under the provisions of the 
zone to Section 2 use the land for a store (defined as a warehouse other than rural store) pursuant 
to clause 35.07-1 Table of uses. The purposes of the Faming Zone are listed below with officer 
comments. 
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• To implement the Municipal Planning Strategy and the Planning Policy Framework. 

o Not consistent. See previous. 

• To provide for the use of land for agriculture. 

o Not consistent. This application proposes a land use other than agriculture. 

• To encourage the retention of productive agricultural land. 

o Not consistent. The granting of a permit for this application would create a precedent 
which does not encourage the retention of productive agricultural land. 

• To ensure that non-agricultural uses, including dwellings, do not adversely affect the use of 
land for agriculture. 

o Not consistent. The proposed use would remove a well-located rural store which can 

support the agricultural land use from the productive Bacchus Marsh Irrigation District. 

• To encourage the retention of employment and population to support rural communities. 

• To encourage use and development of land based on comprehensive and sustainable land 
management practices and infrastructure provision. 

• To provide for the use and development of land for the specific purposes identified in a 
schedule to this zone. 

OVERLAYS 

The subject Lot 1 is directly affected by the following overlays: 

• 43.02 Design and Development Overlay - Schedule 2 

o No additional works or development are proposed. The existing structure is compliant. 

• 43.01 Heritage Overlay Schedule (HO47) 

o Partial coverage against southern road boundary only, not affecting shed. 

• 45.01 Public Acquisition Overlay – Schedule 1 

o Partial coverage against eastern Lot boundary only. 

o Does not affecting shed and no implications  

Other lots within the same property not the subject of this application are covered by the 
following overlays, neither of which are relevant to this application: 

• 42.01 Environmental Significance Overlay – Schedule 2 

• 42.01 Environmental Significance Overlay – Schedule 8 

 

RELEVENT POLICIES 

Bacchus Marsh Irrigation District Planning Study 

Moorabool Shire Council has adopted the 2019/2020 Budget, as part of this budget, a new 
initiative from Council was approved in the form of a planning study that will be undertaken 
in regards to the Bacchus Marsh Irrigation District. The Planning Study will compose of a land 
capability assessment that determines the extent of high quality agricultural soils and 
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identify any land that is no longer considered to be viable farming land. The planning study is 
also a precondition to a number of actions defined in the Urban Growth Framework.  

As of the time of writing this report, the Bacchus Marsh Irrigation District Study has 
commenced.  

 

Bacchus Marsh Urban Growth Framework 

The Bacchus Marsh Urban Growth Framework (UGF), which was gazetted under the C81 
Planning Scheme amendment, identifies the Bacchus Marsh Irrigation District as a state 
significant industry and resource that makes significant employment and economic 
contributions to Bacchus Marsh. There are strategies that have identified both within the 
environment employment strategies of the UGF, these are: 

• Ensure that incompatible land use and development does not encroach upon 
productive agricultural land, particularly the Bacchus Marsh Irrigation District. 

• Ensure incompatible land use and development does not encroach on the agricultural 
practices of the BMID. 

• Manage the interface and potential land use incompatibilities between the BMID and 
non-farming uses. 

PARTICULAR PROVISIONS 

None applicable. 

• 52.29 Land adjacent to a road zone, category 1, or a public acquisition overlay for a category 
1 road 

o Although the subject land abuts a Road Zone Category 1, no access alteration is 

proposed in this application. Clause 52.29 is therefore not applicable. 

DISCUSSION 

The proposal is considered to be generally inconsistent with the relevant state and local policies, 
Farming Zone, and key strategic documents. 

The Bacchus Marsh Irrigation District (BMID) is a productive and high-value horticultural area 
recognised within the Bacchus Marsh Urban Growth Framework (UGF) adopted by Council on 19 
September 2018 as a state-significant industry and a tourist gateway into the township of Bacchus 
Marsh. The UGF established numerous objectives and strategies which have been carried into 
local policies of the Moorabool Planning Scheme to help achieve the UGF vision, which includes 
that: 

“The Bacchus Marsh Irrigation District is a food bowl for Victoria, and a range of other state-
significant natural resources present opportunities for economic growth.” 

This vision would be specifically addressed by the agriculture objectives of Clause 21.04 Economic 
development & employment and relate to the objectives of 21.07 Bacchus Marsh and existing 
state policies of 11.03-3S Peri-urban areas and 14.01-1S Protection of agricultural land. These have 
been outlined and discussed previously under Planning Scheme Provisions. In summary, the 
Moorabool Planning Scheme calls to identify and recognise the important horticultural asset of the 
BMID and ensure it is protected into the future through protection of existing agricultural land and 
irrigation infrastructure, discouraging encroachment of non-farming use, and encouraging 
productivity increases of the BMID. 
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Additionally, it is noted that the purposes of the Farming Zone include: 

• To provide for the use of land for agriculture. 

• To encourage the retention of productive agricultural land. 

• To ensure that non-agricultural uses, including dwellings, do not adversely affect the use of 
land for agriculture. 

Although the applicant has identified that the proposal will allow for a new use of infrastructure 
which is presently not fully utilised—which in many other contexts would have great merit—it has 
not been demonstrated that the identified protection strategies and purpose of the zone will be 
adequately provided for. The use of this land located centrally within the BMID, for non-farming 
uses necessarily results in a loss of agricultural land. The key consideration here is the fact that the 
shed in question has previously been an agricultural store and is located centrally within the land 
parcel. The former use contributed to and benefitted those surrounding farms which accessed it. 
Allowing a new use raises concerns of the possibility of this original use never returning and 
thereby permanently removing the shed and surrounding land from the valuable BMID stock. 

State and local policies identify irrigation and farming land protection through measures such as 
discouraging fragmentation and land use incompatibility and maintaining separation between 
urban and farming development. Additionally, agricultural land protection is also called for in Plan 
Melbourne under policy 1.4.1. This proposal jeopardises Council’s ability to protect the BMID by 
allowing an urban-style use amongst existing farms and permitting and giving rise to usage creep. 

As to the question of the specifically proposed use, there are sites of similar opportunities located 
equally accessibly to Bacchus Marsh which are not in prime horticulture and irrigation areas. 
Storage as proposed is encouraged in Council policy to be directed towards existing commercial 
and industrial areas such as Main Street (21.04-3 Objectives—Commercial) and Maddingley 
(21.04-4 Objectives—Industry). 

Furthermore, although this application only proposes a change in land use, it is reasonable to 
expect that, should the use be permitted, additional development and works may be forthcoming 
including access and potentially signage. Such works may be necessarily ancillary to the permitted 
use yet be subject to additional constraints such as access to the Bacchus Marsh Road Zone and 
across the Avenue of Honour heritage place. Such necessary works may further detriment the 
BMID horticultural value, and certainly impact the Avenue of Honour as a recognised gateway to 
Bacchus Marsh and promotion of farming and tourism. 

Referrals 

This application was referred to Council’s Strategic and Sustainable Development (SSD) 
department which objected to the proposal on the grounds as follows. The response and concerns 
from SSD is considered valid, grounded, and well-considered. 

“It is crucial that the agricultural integrity of the BMID is protected, due to its State-
significance and its important role in delivering the vision of the UGF.  There is a risk that the 
agricultural integrity of the BMID could be undermined by allowing land uses which do not 
support or enhance agricultural production.” 

1) The proposed storage use will not support or enhance agricultural production within 
the State significant Bacchus Marsh Irrigation District. 

2) The proposed storage use is not compatible with adjoining and nearby agricultural land 
uses.  
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3) The shed is substantial in size and offers potential for other uses that are related to 
agriculture. 

4) The proposed storage use should be located on industrial zoned land. 

This application was referred to Heritage Victoria for comments on land use change within and 
adjoining the Avenue of Honour. While no object was received, the following comment was made: 

“Any building, new parking infrastructure or additional crossovers within the land included on 
the Victorian Heritage Register would be subject to a permit from Heritage Victoria and is 
unlikely to be supported.” 

Referral was also made to VicRoads as the responsible authority of Bacchus Marsh Road. Whilst 
VicRoads did not object to the proposal, the following condition was recommended: 

“The crossovers and driveways are to be upgraded to the satisfaction of the Responsible 
Authority and at no cost to the Roads Corporation prior to the commencement of the use.” 

Clearly, there is a conflict between the recommendations of VicRoads and the stated position of 
Heritage Victoria. Although no such works are proposed, this will be a future consideration 
between agencies should the proposed use be permitted. 

Objections 

One objection was also received during the public notice period. The substance of the objection 
included that the Avenue of Honour and farming land around has an established character of 
horticulture and tourism which would be detrimentally impacted by a non-farming use such as 
proposed. The objection is considered reasonable and identifies concerns already noted in this 
report in accordance with local policies. 

GENERAL PROVISIONS 

Clause 65 – Decision Guidelines have been considered by officers in evaluating this application. 

Clause 66 – Stipulates all the relevant referral authorities to which the application must be 
referred. 

REFERRALS 

Authority Response 

Southern Rural Water No comment. 

VicRoads No objection. 

Heritage Victoria No objection. See Referrals previously. 

Infrastructure Consent with conditions. 

Strategic Planning Objection. See Referrals previously. 

 

FINANCIAL IMPLICATIONS 

There are no perceived financial implications. 

RISK & OCCUPATIONAL HEALTH & SAFETY ISSUES 

The recommendation of approval of this development does not implicate any risk or OH&S issues 
to Council. 
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COMMUNICATIONS STRATEGY 

Notice was undertaken for the application, in accordance with s.52 of the Planning and 
Environment Act 1987, and further correspondence is required to all interested parties to the 
application as a result of a decision in this matter. All submitters and the applicant were invited to 
attend this meeting and invited to address Council if required. 

OPTIONS 

Council could consider the following options: 

• Issue a refusal to grant a permit in accordance with the recommendations of this report; or 

• Issue a permit with conditions outside of the recommendations of this report; or 

• If Council wishes to consider the approval of a permit, a sunset clause on the longevity of 
the proposed use is recommended to prevent long-term and sustained non-preferred use 
in the BMID. 

CONCLUSION 

The proposed use of an existing shed on the land of Lot 1 on PS067161 at 535 Bacchus Marsh Road 
(Avenue of Honour) is not consistent with State and local planning policies, is not provided for in 
the purpose of the Farming Zone and raises several concerns with consideration of the decision 
guidelines of Clause 65.01 of the Moorabool Planning Scheme. This proposal would jeopardise 
Council’s ability to protect the valuable Bacchus Marsh Irrigation Distract for future and continued 
horticulture and the Avenue of Honour’s place as a significant gateway to Bacchus Marsh.  

An alternative option than what is recommended by this report would set a precedent of non-
farming use being permitted and encouraged within the BMID. It may lead to land use conversion 
and creep on this or other sites. It may also position Council to be encouraged to allow additional 
works or development associated with this shed being used a store which may further impact the 
Avenue of Honour and is a known point of conflict between the would-be determining referral 
authorities Heritage Victoria and VicRoads. 

Additionally, this land has a known history of applications for non-farming use which, on at least 
one occasion, resulted in a VCAT application for review against Council. An alternative to the 
recommendation here may create a similar situation. 

A permit is not recommended for the reasons outlined above. 
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7.4 PA2018228 - 7 ROSS STREET, DARLEY - DEVELOPMENT OF 3 DWELLINGS 

Author: Victoria Mack, Statutory Planner 

Authoriser: Henry Bezuidenhout, Executive Manager Community Planning & Economic 
Development  

Attachments: 1. PA2018228 Development plans ⇩   

APPLICATION SUMMARY 

Permit No: PA2018228 

Lodgement Date: 12 September 2018 

Planning Officer: Victoria Mack 

Address of the land: 7 Ross Street, Darley 

Proposal: Development of 3 dwellings 

Lot size: 725sqm 

Why is a permit required? Development of 2 or more dwellings on a lot in the General 
Residential Zone 

  

RECOMMENDATION 

That Council, having considered all matters as prescribed by the Planning and Environment Act 
1987, issues a Notice of Refusal to Grant a Permit for this application in accordance with Section 
61 of the Planning and Environment Act 1987, for the development of 3 dwellings at 7 Ross Street, 
Darley on the following grounds: 

1. The application does not accord with the preferred Neighbour Character of Precinct 12 of 
the Bacchus Marsh Housing Strategy.  

2. The application does not comprehensively accord with all of the objectives of Rescode.  

3. Permeability of the site is 10% well below the minimum required of 20%. 

4. The double storey form extends to the rear of the lot creating excessive visual bulk and 
massing when viewed from the secluded private open space of adjacent properties. 

5. The egress from Unit 3 car space does not allow for safe and convenient vehicle movement. 

6. The application is considered an overdevelopment of the site in this location. 

 
 

PUBLIC CONSULTATION 

Was the application advertised? Yes 

Notices on site:  1 

Notice in Moorabool Newspaper:  No 

Number of objections:  3 

SDA_20191120_AGN_2127_AT_files/SDA_20191120_AGN_2127_AT_Attachment_9358_1.PDF
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Consultation meeting:  Yes, 8 August 2019 

 
POLICY IMPLICATIONS 

The Council Plan 2017-2021 provides as follows: 

Strategic Objective 3: Stimulating Economic Development 

Context 2A: Built Environment 

The proposal to develop 3 dwellings on the site is consistent with the Council Plan 2017 – 2021. 

VICTORIAN CHARTER OF HUMAN RIGHTS & RESPONSIBILITIES ACT 2006 

In developing this report to Council, the officer considered whether the subject matter raised any 
human rights issues. In particular, whether the scope of any human right established by the 
Victorian Charter of Human Rights and Responsibilities is in any way limited, restricted or 
interfered with by the recommendations contained in the report. It is considered that the subject 
matter does not raise any human rights issues. 

OFFICER’S DECLARATION OF CONFLICT OF INTERESTS 

Under section 80C of the Local Government Act 1989 (as amended), officers providing advice to 
Council must disclose any interests, including the type of interest. 

Executive Manager – Henry Bezuidenhout 

In providing this advice to Council as the Executive Manager, I have no interests to disclose in this 
report. 

Author – Victoria Mack 

In providing this advice to Council as the Author, I have no interests to disclose in this report.  

EXECUTIVE SUMMARY 

Application referred? Council’s Infrastructure Department. 

Any issues raised in referral responses? No. 

Preliminary concerns? Plans submitted did not comply with Rescode. 
Appeared an overdevelopment of the site. 

Any discussions with applicant 
regarding concerns? 

An extensive Request for Further Information was sent 
to the applicant.  

Any changes made to the application 
since being lodged? 

Amended plans were received by Council on 20 
December 2018. The plans did not address all of the 
requested information.  Further amendment to the 
plans included reducing Dwelling 3 from 3 bedrooms to 
2 bedrooms thereby reducing the car space 
requirement to 1 car space.  The turning templates for 
the accessway did not satisfy the requirement for 
common property to be functional and capable of 
efficient management.   

Amendments to the plans continued until plans 
suitable for advertising were received on 6 May 2019.  
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Advertising commenced on 24 May 2019 and three 
objections were received. Further errors in the garden 
area plan were corrected on 4 June 2019. 

In all, six sets of plans were provided across the 
assessment process to correct and clarify layout and 
other matters. 

Brief history. The owner has advised that the dwellings are to be 
constructed for his extended family. 

Previous applications for the site? Three permits have been issued on the subject site 
since 2010 including for: a 3-dwelling development; a 2-
dwelling development; and a two-lot subdivision.  None 
of these have progressed.  They are detailed further in 
this report. 

General summary The application is for three double storey dwellings on 
a lot with an area of 725 sqm with a frontage width of 
17m.   Dwellings 1 and 2 would have 4 bedrooms each, 
with one relatively small living area.  Dwelling 3 would 
have two bedrooms and two living spaces one on the 
ground floor and the other on the upper floor.   

The development has failed to meet a number of 
Rescode objectives and standards. 

It is considered that the design response (considering 
the slope of the site) and density of the development 
on this site (less than 10% permeable site area) does 
not contribute to the existing or preferred 
neighbourhood character of this precinct. 

The common property accessway is not designed to be 
functional and the movement of vehicles in this shared 
area would be congested.   

Objectors are concerned that this multi-unit 
development will exacerbate already congested on-
street parking in Ross Street. 

On balance it is considered that the proposal is an 
overdevelopment of the site in this area of Ross Street.    

Summary Recommendation 

That Council, having considered all matters as prescribed by the Planning and Environment Act 
1987, issues a Notice of Refusal to Grant a Permit for this application in accordance with Section 
61 of the Planning and Environment Act 1987, for the development of 3 dwellings at 7 Ross 
Street, Darley. 

 

SITE DESCRIPTION 

The site has an area of 725sqm and is rectangular in shape.  It has a width of 17m and length of 
42.65m and is located on the west side of Ross Street.  There is downward slope of approximately 
7.5 metres from the north-east corner to the south-east corner.  
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Below is an aerial map of the site: 

 

There is little or no vegetation on the site except for pasture grass and some small shrubs. 

The surrounding area including both Ross and Fredrick Streets contains a number of double and 
single storey medium density developments. 

The land on the southern boundary contains 9 one-bedroom dwellings. The land to the north of 
the site, which is a slightly larger allotment than the subject site has two double storey dwellings 
and one single storey dwelling at the rear.  Immediately opposite the site across Ross Street to the 
east there are 4 double-storey dwellings. 

In recent years the Ross and Fredrick Street precinct has seen a range of medium density 
developments completed with multiple medium density developments across the site.  However, 
there are also and number of similar sized lots with a single dwelling and also a number of vacant 
lots.  Some of these have development permits which have not yet been acted on. 

The land is located approximately 90m north of Holts Lane and 560m west of the intersection of 
Holts Lane with Halletts Way where there is access to a bus service that regularly provides public 
transport access to the Darley and Bacchus March services and the railway station. 

The land is within Moorabool 2041’s Neighbourhood character precinct 12.  

PROPOSAL 

The application is to construct three double-storey dwellings on the site. A summary of the 
proposal is detailed below: 

  

SUBJECT SITE 



S86 Development Assessment Committee Meeting Agenda 20 November 2019 

 

Item 7.4 Page 50 

 

 Dwelling 1 Dwelling 2 Dwelling 3 

Bedrooms 4, including one 
named “guest” 
on the ground 
floor 

4, including one 
named “guest” 
on the ground 
floor 

2 on the upper 
floor with the 
proposed 
third bedroom 
converted into 
a “retreat”. 

Car spaces 2 2 1 

Private open space  87.14sqm 49.34sqm 78.6sqm 

Secluded private open space of at least 
25sqm 

Complies  Complies Complies 

Total floor area including ground and upper 
floors, porch and garage 

165.37sqm 169.05sqm 159.84sqm 

 

The dwellings would be constructed with brick wall cladding on the ground floor and with 
rendering to the upper facades. They would have aluminium windows and sliding doors and 
concrete tiled roofing.   

A common property driveway would be located on the south side of the development. 

The permeability of the site would be 10%. 

BACKGROUND TO CURRENT PROPOSAL 

BACKGROUND 

The original proposal did not satisfy a number of Rescode objectives and standards. Since it was 
lodged with Council the plans have been amended 5 times to address Rescode requirements and 
provide consistent plans. 

The original proposal consisted of 2 x 4-bedroom dwellings and 1 x 3-bedroom dwelling with a 
common property access along the southern side of the development. Dwelling 1 would have 
access from Ross Street to a 2-car space garage.  Dwellings 2 and 3 each required 2 car spaces (a 
total of 4 car spaces) accessed via a common property driveway.   

• In accordance with Clause 52.06-9 where an accessway serves 4 or more car spaces the 
accessway must be designed so that cars can exist the site in a forward direction.  The 
original layout did not allow vehicles to exit readily in a forward direction and the turning 
templates provided were not adequate.   

• After discussion with the applicant 1 bedroom was removed from Dwelling 3 which was 
converted to a space labelled “retreat”. 

Other issues identified in the original plans as being required included that: 

• The plan did not show natural ground levels, which is of specific importance on a sloping 
site. 
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• The Planning Report stated that 10% of the site contained permeable surfaces.  This 
appeared to be incorrect, and the applicant was asked to check it, but the final Planning 
Report received did not alter a 10% permeability. 

• Some upper and lower floor windows needed to be treated with obscure glazing or made 
highlight windows to avoid overlooking neighbouring private open space and to meet 
Rescode Standard B15 in relation to shared accessways.  In some instances, windows were 
simply removed. 

• Key features and elements were no shown on plan, e.g. bin and recycling enclosures, etc.  

• Plans were inaccurate, e.g. elevation plans were incorrectly labelled, etc. 

HISTORY 

The site has been the subject of the following applications: 

• PA2010091 being for the Development and Use of Three (3) Dwellings which was issued on 
06/08/2010 under delegated authority. 

• PA2013281 being for the Development of Two (2) Dwellings which was issued on 14/03/2014 
under delegated authority. 

• PA2015023 being for a Two lot subdivision which was issued on 22/09/2015 by delegated 
authority. 

None of these permits have been acted on. A search of Council records shows that there have 
been no other relevant actions on the site. 

PUBLIC NOTICE 

The application was notified to adjoining and surrounding landowners and 3 objections were 
received. 

SUMMARY OF OBJECTIONS 

The objections received are detailed below with officer’s comments accompanying them: 

Objection Any Relevant Requirement 

Two storey dwellings will impact on our 
easterly view over Bacchus Marsh. 

  

Officer’s Response: The impact of a future development on neighbouring views is not a planning 
consideration in the Moorabool Planning Scheme. 

Visitor on-street parking demand will add to 
the already congested parking situation in 
Ross Street and surrounding streets due to 
the large number of units already 
constructed in the immediate area and more 
in the pipeline. 

Requirement under ResCode and Clause 52.06-5, 
Table 1, of the Moorabool Planning Scheme (car 
parking). 

Officer’s Response: The application has met the required number of car spaces on the site for the 
development being: 2 car spaces for dwellings 1 and 2 (three or more bedrooms) and 1 car space 
for dwelling 3 (two bedrooms). 
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West and south side windows need to be 
removed or have obscure glazing to prevent 
overlooking the private open space on 
neighbouring properties 

Requirement under ResCode 

Officer’s Response:  The applicant has adjusted all windows but one in the development by 
either using obscure glazing or highlight windows; or the removal of some windows altogether.  

Overshadowing of garden for part of the day 
reducing eastern sunlight. 

Requirement under ResCode 

Officer’s Response: The overshadowing only covers a small section of the west side property as 
shown on the 9am shadow diagram.  Over a day it meets the standard. 

The plans contain a glaring number of  
inconsistencies.  

 

Officer’s Response: The applicant was asked to correct plans on several occasions to ensure 
consistency across the suite of drawings.  Plans were finally submitted on 4 June 2019 (after 
advertising) which addressed errors in previous plans. 

The car parking demand in Ross Street has 
not been well planned which leads to 
unacceptable congestion in the street. 
Council has not made adequate provision for 
car parking in an area which has limited 
access to public transport leaving residents 
reliant on motor vehicles. Also, there are no 
footpaths in Ross Street and poor footpaths 
in Holts Lane which makes walking safely to 
public transport more difficult. 

Infrastructure Design Manual 

Officer’s Response:  There are footpaths at the eastern end of Holts Lane, but none in Ross 
Street. 

I live at 3/9 Ross Street and I am very 
concerned that my privacy will be 
compromised particularly by the proposed 
rear entrances of units 2 and 3, with their 
outdoor areas potentially impacting directly 
onto my privacy due to the topography of 
the land.   

Requirement under ResCode 

Officer’s Response: The development will be cut into the landscape and retaining walls and 
fencing would be constructed on the north side of the development.  It is not it is considered that 
the privacy of the resident of 3/9 Ross Street would be impacted.  The applicant has also stated 
that trellis fencing would be installed for additional screening if required. 

There are approximately 83 residents on 15 
building lots in Ross Street with additional 
developments approved along the street.  
The narrow street creates traffic flow issues.  
This impacts on Council waste collection and 
potentially on emergency vehicles if needed 

Requirement under ResCode 
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to access the site when all the new and 
proposed developments are constructed. 

Officer’s Response: Ross Street can experience traffic congestion when vehicles are parked on 
each side of the street and on the nature strips in the evenings. At other times of the day when 
residents are at work the street is not congested.  The application was referred to Council’s 
Infrastructure Department which stated that there was enough street space available for bin 
storage.  

 

LOCALITY MAP 

The map below indicates the location of the subject site and the zoning of the surrounding area. 

 

PLANNING SCHEME PROVISIONS 

Council is required to consider the Victoria Planning Provisions and give particular attention to the 
Planning Policy Framework (PPF), the Local Planning Policy Framework (LPPF) and the Municipal 
Strategic Statement (MSS). 

The relevant clauses are: 

• 11.03-3S  Peri-urban areas 

• 11.03-2S  Growth areas 

• 15.01-1S  Urban design 

• 15.01-5S  Neighbourhood character 

SUBJECT SITE 
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• 16.01-1S  Integrated housing 

• 16.01-2S Location of residential development 

• 16.01-3S Housing diversity 

• 21.03-2  Urban Growth Management 

• 21.03-3  Residential Development 

• 21.03-4  Landscape and Neighbourhood Character 

• 21.07  Bacchus Marsh 

The proposal complies with the relevant sections of the PPF and LPPF, with the exception of the 
clause outlined in the table below:  
 

PPF 

 

Title Response 

 

Clause 15.01-5S  Neighbourhood 
character 

 

Objective: to recognise, support and protect 
neighbourhood character, cultural identity, and 
sense of place. Strategies are to ensure 
development responds to cultural identity and 
contributes to existing or preferred 
neighbourhood character. 

The proposal is considered a poor design 
response, which results in a poor overall 
development outcome for the site. The 
development must be appropriate and well 
designed for an infill development. It is 
considered that the layout, density and design,  
does not meet the preferred neighbourhood 
character of the precinct in this location. The 
bulk and scale of the proposed double storey 3 
dwelling development is not in accord with the 
preferred Neighbourhood Character for Precinct 
12 which is detailed further in the discussion 
section of this report  

LPPF Title Response 

21.03-4  Objective—Landscape 
and neighbourhood 
character 

The objective of this policy is to ensure new 
development in all zones respects the existing 
character, landscape setting and amenity of the 
local area.  The introduction of Housing Bacchus 
Marsh 2041’s Neighbourhood character 
precincts has given additional tools going 
forward to ensure new development accords 
with the preferred neighbourhood character 
identified in all Bacchus Marsh and Darley 
precincts. This is discussed further in this report. 
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ZONE 

General Residential Zone, Schedule 1 - General Residential Areas 

The purposes of the General Residential Zone include to:  
 

• Implement the Municipal Planning Strategy and the Planning Policy Framework.  

• Encourage development that respects the neighbourhood character of the area.  

• Encourage a diversity of housing types and housing growth particularly in locations offering 
good access to services and transport.  

• Allow educational, recreational, religious, community and a limited range of other non-
residential uses to serve local community needs in appropriate locations. 

 

Under Clause 32.08-6 a permit is required for the development of two or more dwellings on a lot.  
A development must meet the requirements of Clause 55.   

Schedule 1 of the General Residential Zone does not vary any of the Clause 55 requirements. 

A lot with an area greater than 650sqm must provide for a minimum of 35% of the lot as garden 
area. 

OVERLAYS 

No overlays cover the subject site. 

 

RELEVANT POLICIES 

Planning Scheme Amendment C79 - Bacchus Marsh Housing Strategy  

One of the objectives of the strategy is to: 

Provide a clear direction and policy guidance to enable orderly growth, managed change and 
retention of key elements of character including Neighbourhood Character mapping and 
character precinct brochures. 

The site is located in Precinct 12 of the Settlement Framework Plan, identified as a ‘Natural 
Residential Growth Area’, which “applies to residential land that has been identified for natural 
change over time. Appropriate well designed, infill development, including multi-unit 
developments that complement the preferred character of the area, while providing for a variety 
of housing options will be encouraged in suitable locations”. 

The Existing Character statement for Precinct 12 is as follows: 

This precinct is a unique to Darley and is characterised by attached and semi-detached multi-
unit and town house developments that range in contemporary single and double storey built 
form. The precinct has a modified grid street layout with a one sided footpath network. The 
precinct has limited accessibility with all access from Holts Lane. The streetscape is neat, with 
minimal street tree plantings. 

Dwellings are generally constructed of brick with Colorbond or tiled roofs with integrated 
double or single garaging as part of the dwelling being the norm.  
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Front fences are non-existent and minimal front gardens exist, which is often due to the high 
built form site coverage within the lots and small front and side setbacks. The northern and 
eastern sections of this precinct are yet to be developed. 

The Preferred Neighbourhood Character for Precinct 12 can be summarised as follows as it relates 
to this application: 

The part of the precinct that has already been developed has minimal opportunities for 
further intensification. 

New development should create a streetscape rhythm of detached dwellings with 
conventional front and side setbacks.  

Built form to one boundary may be appropriate where the preferred and emerging character 
of the precinct is not compromised.  

Boundary to boundary development should be avoided.  

Built form will be of a modest scale, however innovative and unique built form, that enhance 
the precinct will be encouraged. 

Open front gardens will blend into the public realm, with minimal front fencing. Built form 
will not dominate the lot which will allow for generous private open space and garden 
plantings.  

Ensuring new canopy tree plantings are included as part of new subdivision design will be 
vital to assist in developing the urban character of the precinct and allowing for a balance 
between open space and built form to be achieved.  

PARTICULAR PROVISIONS 

Clause 52.06 Car Parking  

The proposal includes the required number of resident car spaces, being 2 spaces for each three or 
more bedroom dwelling (dwelling 1 and 2) and 1 space for the 2-bedroom dwelling 3.  The car 
spaces are provided within the garages.  

Clause 52.06-9 states that: If the accessway serves four or more car spaces … the accessway must 
be designed so that cars can exit the site in a forward direction. 

As the access way would only serve 3 car spaces it is not a requirement that the cars can exist in a 
forward direction. 

However, the ability of cars to manoeuvre within the site is very tight.  The car for dwelling 3 will 
likely have to reverse for the full length of the driveway.   If cars associated with dwelling 2 were to 
park outside their garage it would mean that the car associated with dwelling 3 would have 
difficulty exiting their property.   This could be addressed if the land was subdivided by including 
this space as common property. 

The proposed crossovers and accessway width meet the minimum requirements of 3m.    

Clause 55 Two or More Dwellings on a Lot 

Clause 55 provides objectives and standards for residential development of two or more dwellings 
on a lot.  This clause requires the submission of detailed information.  Residential development 
must meet all the objectives and should meet all of the standards of this clause.  

The proposal complies with the objectives and standards of Rescode (Clause 55) except for the 
following: 
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Clause ResCode Title Response 

Clause 55.03-4 

Standard B9  

Permeability Original Planning Report stated the permeability was 
10%.  This was questioned in the further information 
request. However, it has not been amended. The 
requirement is for 20% permeability of the site and it 
does not meet this standard. 

55.03-5  

Standard B10 

Energy 
efficiency 
objectives 

The use of highlight windows and obscure glazing on 
nearly all of the windows of the upper floors has reduced 
the amount of solar efficiency afforded to the 
development. The small living areas do have northerly 
orientation but limited glazing to these areas.   Dwelling 
1 only has windows on the east side of the upper floor.  
The solar access that is afforded to the development is 
restricted and it does not meet the objective. 

55.03-7  

Standard B12 

Safety 
objective 

The entrance porch of dwelling 3 is recessed and 
obscured and does not meet this standard. The entrance 
porch for dwelling 2 is partly obscured.   

55.05-2 

Standard B26 

Dwelling entry 
objective 

The entrance porch of dwelling 3 is recessed and 
obscured and does not meet this standard. The entrance 
porch for dwelling 2 is partly obscured.  The 
development does not meet the objective.  

Clause 55.061 
Standard B31 

Detailed 
design 
objective 

The objective is to encourage design detail that respects 
the existing or preferred neighbourhood character.  The 
current layout includes the façade of dwelling 1 behind 
which is elongated flat roofed area being part of dwelling 
1’s living and kitchen area and part of dwelling 2’s 
garage.  Then dwelling 2 and 3 are further back up the lot 
lacking many of the design and façade details contained 
in Dwelling 1.  The proposal appears to lack a consistent 
and integrated design approach.  

55.06-3 

Standard B33 

Common 
property 
objectives 

Common property, where provided, should be functional 
and capable of efficient management.  The proposal 
does not meet this requirement. 

DISCUSSION 

The application is for three dwellings.    

The application commenced with plans that needed considerable amendment. During the 
assessment of the application 5 additional sets of plans were provided to correct anomalies, 
inconstancies and other matters. 

The proposal fails to meet a number of the objectives and standards contained in Rescode at 
Clause 55 of the Moorabool Planning Scheme as listed above.  

Of concern is the common property driveway serving dwellings 2 and 3 is not functional and 
capable of efficient management nor does it allow for anything but minimal garden plantings 
along the access way.   
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The entrance and sense of address for dwelling 3 is obscured from view along the access way and 
the entrance for dwelling 2 is partly obscured. Lighting along the access has been provided but 
does not overcome that the rear dwelling entrance is not visible from the street. 

The permeability is recorded as being 10%. While this number appears to be incorrect, it has not 
been corrected in the planning report and does not meet the standard. 

Solar efficiency could be improved with a better design and it is noted that the living areas 
particularly in dwellings 1 and 2 are very small for 4 bedroom dwellings.   

During the assessment process the applicant removed one bedroom from dwelling 3 thereby 
removing the need for a second car space.   This bedroom was replaced with a ‘retreat” and while 
compliant it is an awkward space. 

The objectors to the application were concerned that the proposal would place an additional 
burden on vehicle movements in the street and on-street parking for all residents in this location. 
It is noted that dwellings 1 and 2 both have 4 bedrooms.  This may result in additional cars being 
owned by each household greater than the two spaces provided which will result in increased on-
street parking demand. 

It is considered that the layout, density and design, with an inconsistent built form, does not meet 
the preferred neighbourhood character of the precinct in this location. 

A review of the Housing Bacchus Marsh to 2041 strategy’s Neighbourhood Character brochures 
reveals that the subject site is within Precinct 12 which gives additional weight to assessment of 
the preferred neighbourhood character of new developments in this precinct, compared to when 
many of the existing Ross and Fredrick Street developments were previously approved.   The 
relevant sections of the preferred neighbourhood character in Precinct 12 are that: 

▪ New development should create a streetscape rhythm of detached dwellings with conventional 
front and side setbacks.  

▪ Built form to one boundary may be appropriate where the preferred and emerging character of 
the precinct is not compromised.  

▪ Boundary to boundary development should be avoided.  

The development generally meets the above criteria. 

▪ Built form will be of a modest scale, however innovative and unique built form, that enhance 
the precinct will be encouraged. 

The development is not of modest scale nor does it present an innovative and unique built form. 

▪ Open front gardens will blend into the public realm, with minimal front fencing. Built form will 
not dominate the lot which will allow for generous private open space and garden plantings.  

The proposal does dominate the site and does not allow for generous garden plantings or canopy 
trees. 

It is considered that the development generally does not accord with the Preferred 
Neighbourhood Character for Precinct 12.  While it could be argued that the proposal is ‘more of 
the same’ in this area, the objective is not to repeat poor design outcomes, but rather encourage 
better well designed development that provides for a high level of amenity for residents.  It is not 
considered that this proposal meets this objective. 

It is noted that there are 3 dwellings on the north side boundary at 9 Ross Street, however, they 
are on a slightly larger lot of 770sqm, and the rear dwelling is single storey.   
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On the south side of the site are 9 one-bedroom dwellings which may not have received support if 
they were lodged today. 

It is considered that the design response (including excessive bulk and scale) results in the 
proposed three (3) double storey townhouses on this site of 725sqm being an overdevelopment 
that would not afford a reasonable standard of amenity for future residents.  

A number of the Rescode non compliances cannot be addressed through conditions without 
triggering a complete re-design. 

GENERAL PROVISIONS 

Clause 65 – Decision Guidelines have been considered by officers in evaluating this application. 

Clause 66 – Stipulates all the relevant referral authorities to which the application must be 
referred. 

REFERRALS 

Authority Response 

Infrastructure Consent with conditions 

 

FINANCIAL IMPLICATIONS 

It is thought that the recommendation of refusal does not represent any financial risk or 
implications to Council.  

RISK & OCCUPATIONAL HEALTH & SAFETY ISSUES 

The recommendation of approval of this development does not implicate any risk or OH&S issues 
to Council. 

COMMUNICATIONS STRATEGY 

Notice was undertaken for the application, in accordance with s.52 of the Planning and 
Environment Act 1987, and further correspondence is required to all interested parties to the 
application as a result of a decision in this matter. All submitters and the applicant were invited to 
attend this meeting and invited to address Council if required. 

OPTIONS 

Council could consider the following options: 

1. Issue a refusal to the planning permit in accordance with the recommendations of this 
report;  

2. Should Council wish to consider an approval of the application, Councillor’s need to explore 
reasons based on the proposal complying with the Moorabool Planning Scheme, policies and 
consider the potential to create a precedent.  

CONCLUSION 

It is not considered that this application meets the requirements for orderly planning.  The layout 
is overly compact for the site with car parking and vehicle movement to the garages of dwellings 2 
and 3 being unacceptably tight.  
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The proposal is considered to be an overdevelopment of the site.  The applicant was advised of 
this view but has not agreed to amend the application. It is considered the application in its 
current form should be refused. 
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7.5 PA2019152 - DEVELOPMENT AND USE OF A DWELLING AT MOLESWORTH COURT, 
GORDON 

Author: Samuel Duff, Statutory Planner 

Authoriser: Henry Bezuidenhout, Executive Manager Community Planning & Economic 
Development   

Attachments: 1. Dwelling Plans ⇩   

APPLICATION SUMMARY 

Permit No: PA2019-152 

Lodgement Date: 4 July 2019 

Planning Officer: Samuel Duff 

Address of the land: Lot 14 on PS 208834F, located at Molesworth Court, Gordon, 3345 

Proposal: Development and Use of a Dwelling 

Lot size: 3.94 hectares 

Why is a permit required? Clause 35.03-2 Development of a Dwelling on a lot less than 6 ha in 
the Rural Living Zone  
Clause 42.01 Buildings and works in the Environmental Significance 
Overlay, Schedule 1  

  

RECOMMENDATION 

That Council, having considered all matters as prescribed by the Planning and Environment Act 
1987, issues a Notice of Decision to Grant a Planning Permit, subject to the following conditions: 

Endorsed Plans: 

1. The development as shown on the endorsed plans must not be altered without the written 
consent of the Responsible Authority. All buildings and works must be constructed and or 
undertaken in accordance with the endorsed plans to the satisfaction of the Responsible 
Authority. All buildings and works must be located clear of any easements or water and 
sewer mains or septic tank and effluent lines unless written approval is provided by the 
relevant authority. 

Dwelling Requirements: 

2. The dwelling must be connected to a reticulated sewerage system or if not available, the 
waste water must be treated and retained on-site in accordance with the State Environment 
Protection Policy (Waters of Victoria) under the Environment Protection Act 1970. 

3. The dwelling must be connected to a reticulated potable water supply or have an alternative 
potable water supply with adequate storage for domestic use as well as for firefighting 
purposes.  

4. The dwelling must be connected to a reticulated electricity supply or have an alternative 
energy source. 

5. Access to the dwelling must be provided via an all-weather road with dimensions adequate 

SDA_20191120_AGN_2127_AT_files/SDA_20191120_AGN_2127_AT_Attachment_9359_1.PDF
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to accommodate emergency vehicles. 

Materials and Colour: 

6. All external walls and roof areas of the proposed building/s are to be clad with non-reflective 
materials (zincalume prohibited) to the satisfaction of the Responsible Authority 

General Conditions: 

7. Unless with further planning permission from the Responsible Authority or otherwise 
exempt under the Moorabool Planning Scheme, native vegetation, including dead standing 
vegetation, is not to be removed from the site. 

Infrastructure: 

8. A standard rural vehicle crossing must be provided on Molesworth Court to the satisfaction 
of the Responsible Authority. A vehicle crossing permit must be taken out for the 
construction of the vehicle crossing. 

9. The property access and the internal driveways must be constructed in accordance with the 
requirements specified in Table 5 of Clause 53.02-5 of the Moorabool Planning Scheme, to 
the satisfaction of the responsible authority 

10. Storm water drainage from the proposed buildings and impervious surfaces must be 
retained and disposed of within the boundaries of the subject land to the satisfaction of the 
Responsible Authority. Overflows from on-site storage systems must be directed away from 
any waste water disposal areas. 

11. Sediment discharges must be restricted from any construction activities within the property 
in accordance with relevant Guidelines including Construction Techniques for Sediment 
Control (EPA 1991). 

12. Unless otherwise approved by the Responsible Authority there must be no buildings, 
structures, or improvements located over proposed drainage pipes and easements on the 
property. 

13. Prior to the commencement of the development and post completion, notification including 
photographic evidence must be sent to Council’s Asset Services department identifying any 
existing damage to council assets. Any existing works affected by the development must be 
fully reinstated at no cost to and to the satisfaction of the Responsible Authority. 

Environmental Health: 

14. The land application area and all conditions must be in accordance to the Land Capability 
Assessment prepared by South East Soil & Water are to be strictly adhered to. 

15. An onsite waste water management system with the capacity to treat effluent to a minimum 
of 20mg/L BOD/30mg/L SS and 10org/100ml must be installed via an EPA Wastewater 
treatment system. 

16. Effluent Disposal must be undertaken a wick trench and bed designed as recommended in 
the LCA by South East Soil & Water. 

17. The wastewater management system including all effluent must be wholly contained within 
the property boundaries at all times. 

18. The effluent disposal area must be kept free of buildings, driveways, vehicular traffic and 
services trenching. 

19. All setback distances must be adhered to as dictated by Table 5 of the Code of Practice, 
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Onsite Wastewater Management, EPA Publication Number 891.4 and therefore option 1 is 
the preferred option for the location of the land application area. 

20. The owner will maintain all drainage lines at all times to divert surface water and subsurface 
water clear of the effluent disposal field. 

Barwon Water: 

21. Wastewater treatment is to achieve a minimum water quality standard of 20mg/L BOD, 
30mg/L SS and 10 orgs/100ml, i.e. secondary treatment, via an EPA approved all wastewater 
treatment system. 

22. Effluent disposal must be undertaken via a wick trench and bed designed and installed by a 
wastewater irrigation expert as recommended in the South East Soil & Water Land Capability 
Assessment Report for 14 Molesworth Court, Gordon. 

23. All components of the wastewater management system including the effluent disposal area 
must be located at least 100m from any surface waterway as identified as option 1 in the 
South East Soil & Water Land Capability Assessment Report for 14 Molesworth Court, 
Gordon. 

24. An integrated drainage system must be installed to divert overland flow away from entering 
the effluent disposal area and roof stormwater must not be disposed to the effluent disposal 
area. 

25. Monitoring, Operation and Maintenance must be undertaken in accordance with South East 
Soil & Water Land Capability Assessment Report for 14 Molesworth Court, Gordon. 

26. The effluent disposal field must be protected by being isolated from any building, driveway, 
livestock, and vehicles. 

27. Sediment control measures as outlined in the EPA’s publication No 275 Sediment Pollution 
Control shall be employed during the construction of the dwelling and maintained until the 
disturbed area has regenerated. 

28. Prior to a certificate of occupancy being issued for the dwelling the owner must enter into an 
agreement with the Responsible Authority and Barwon Water in accordance with Section 
173 of the Planning and Environment Act 1987 requiring that: 

(a) The Owner is to enter into a service contract to have any wastewater treatment facility 
and effluent disposal system for the dwelling inspected and maintained in accordance 
with the EPA Certificate of Approval for the installed system. 

(b) The Owner must provide to Barwon Water and the Responsible Authority an annual 
report on the condition and operation of the wastewater treatment system which 
documents the effluent quality achieved and provides laboratory, inspection and 
maintenance reports for the preceding 12 months. 

(c) The Owner shall have the wastewater treatment facility desludged at least once every 
3 years or as otherwise determined by Council’s Environmental Health Officer. 
Evidence of this desludging shall be provided in the annual report referred to in Clause 
(b) here in. 

(d) The Owner shall carry out any works considered necessary by the service contractor to 
ensure the satisfactory operation of the wastewater treatment facility and effluent 
disposal system. 

(e) The Owner will maintain all drainage lines at all times to divert surface water and 
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subsurface water clear of the effluent disposal field. 

(f) The Owner and the Responsible Authority agree to do all things necessary to register a 
memorandum of this Agreement on the title of the land pursuant to Section 181 of the 
Planning and Environment Act 1987. 

(g) The Owner shall meet all costs of inspections, reports and works referred to in Clauses 
(a), (b), (c), (d), and (e) herein and all costs of the Responsible Authority in relation to 
stamping and registration of this Agreement. 

(h) The Owner shall not sell or enter into any contract to sell the land until this Agreement 
has been registered pursuant to Clause (f) herein. 

Country Fire Authority: 

29. The Bushfire Management Plan prepared by Regional Planning & Design Pty Ltd (Bushfire 
Management Statement – Lot 14 Molesworth Court, Gordon Ref No.19.178 – Report Version 
A, Figure 7, dated 21/05/2019) must be endorsed to form part of the permit and must not 
be altered unless otherwise agreed in writing by the CFA and the Responsible Authority. 

Permit Expiry: 

30. This permit will expire if one of the following circumstances applies: 

(a) The development and the use are not started within two years of the date of this 
permit; 

(b) The development is not completed within four years of the date of this permit. 

Permit Note: 

31. Please be advised, an application for a permit to install an onsite wastewater management 
system must be applied for from Councils Environmental Health department. 

 
 

PUBLIC CONSULTATION 

Was the application advertised? Yes 

Notices on site:  Yes 

Notice in Moorabool Newspaper:  No 

Number of objections:  1 

Consultation meeting:  None undertaken 

 
POLICY IMPLICATIONS 

The Council Plan 2017-2021 provides as follows: 

Strategic Objective 2: Minimising Environmental Impact 

Context 2A: Built Environment 

The proposal to develop a dwelling in the Rural Living Zone of Gordon is consistent with the 
Council Plan 2017 – 2021. 
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VICTORIAN CHARTER OF HUMAN RIGHTS & RESPONSIBILITIES ACT 2006 

In developing this report to Council, the officer considered whether the subject matter raised any 
human rights issues. In particular, whether the scope of any human right established by the 
Victorian Charter of Human Rights and Responsibilities is in any way limited, restricted or 
interfered with by the recommendations contained in the report. It is considered that the subject 
matter does not raise any human rights issues. 

OFFICER’S DECLARATION OF CONFLICT OF INTERESTS 

Under section 80C of the Local Government Act 1989 (as amended), officers providing advice to 
Council must disclose any interests, including the type of interest. 

Executive Manager – Henry Bezuidenhout 

In providing this advice to Council as the Executive Manager, I have no interests to disclose in this 
report. 

Author – Samuel Duff 

In providing this advice to Council as the Author, I have no interests to disclose in this report.  

EXECUTIVE SUMMARY 

Application referred? The application was referred to Barwon Water and the 
CFA as well as Councils Environmental Health and 
Infrastructure Department. 

Any issues raised in referral responses? No 

Preliminary concerns? NIL 

Any discussions with applicant 
regarding concerns? 

Not necessary  

Any changes made to the application 
since being lodged? 

No  

Brief history. An application was lodged for the development of a 
dwelling on the 4th of July. The application was referred 
to the appropriate authorities, all of whom consented 
to the application, subject to conditions.  

As part of the planning process, the application was 
advertised via a sign on site and letters to adjoining 
land owners. The result of this advertising process was 
that one submission was received by Council.  

Previous applications for the site? A search of Council records shows that there is no 
Planning permit history associated with the site. 

General summary. The application is seeking approval for the 
development and use of a dwelling on an 
approximately 4 hectare site. The dwelling would be a 
two storey structure with the bottom floor smaller than 
the upper floor, which is to help to account for the 
slope that the site has. The dwelling would contain 3 
bedrooms, 2 bathrooms and an attached 2 car garage.  
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Summary Recommendation 

That, having considered all relevant matters as required by the Planning and Environment Act 
1987, Council issue a Notice of Decision to grant a Planning Permit, subject to conditions 

 

SITE DESCRIPTION 

The site is identified as Lot 14 on PS 208834F and known as Molesworth Court, Gordon, and is a 
roughly trapezoid shaped lot with the street frontage being approximately 95 meters and the lot 
being approximately 350 meters long. In total the site has an area of 3.94 ha. 

The site is located north of Abbington Park road on Molesworth Court and is vacant. The site is 
sloping, with a high point at the north west of the site (road side), with a low point in the south 
east of the site. There is grazed grassland in the western portion of the site and a low density 
woodland towards the eastern portion of the site. There is no formal vehicle access to the site, but 
access could be created via the frontage to Molesworth Court.  

The site and surrounding land to the west, south and north is in the Rural Living Zone, where lot 
sizes are of a similar size or smaller than the subject site, many of which are developed with 
dwellings.  Land in the immediate vicinity is heavily vegetated, with most of the lots to the 
immediate south and west being substantially covered by vegetation.  

 

PROPOSAL 

It is proposed to develop the site for two storey brick veneer dwelling with garage for own use and 
occupation.  The proposed dwelling would be sited towards the western end of the site and have 
two storeys. The dwelling would be set back approximately 43 meters from the road and 23 
meters from the northern boundary.  
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The upper floor will comprise main bedroom with ensuite bathroom and walk in wardrobe, 
laundry, bathroom, mud room, powder room, entertainment area, open plan kitchen and dining 
area, living room, alfresco and attached garage. The total footprint of the proposed dwelling 
would be 232.74 square metres, which equates to the upper floor footprint, including the garage, 
and outdoor alfresco and porch areas. The lower floor is significantly smaller in area. Designed to 
account for the sloping site, the lower floor will be underneath the upper floor and equate to 
78.17 square meters.  The ground floor will be connected to upper floor via stairs and would 
consist of two bedrooms, bathroom, powder room, built in robes and games area. The dwelling 
would be of a contemporary design, with a Colorbond (colour: Ironstone) roof laid at 27.5 
degree’s, and heritage red brick walls. The gutters would match the roof colour, downpipes, 
garage door and fretworks would be of another Colorbond colour (Classic Cream) with the 
windows, posts and handrails being a third Colorbond colour (Night Sky). 

HISTORY 

There is no relevant compliance or permit history associated with the site 

PUBLIC NOTICE 

The application was notified to adjoining and surrounding landowners. As a result of the 
advertising period, one objection was received by Council 

SUMMARY OF OBJECTIONS 

The objections received are detailed below with officer’s comments accompanying them: 

Objection Any Relevant Requirement 

The objector calls into question the ability of 
the site to be able to adequately address the 
effluent disposal and says that the Land 
Capability Assessment (LCA) is incorrect in 
the details and inconsistent with what was 
required for other properties. The objector 
also states that “Barwon water do not allow 
waste water run off within close proximity of 
a waterway or water reservoir…” 

Domestic Wastewater Management Plan, 
Environmental Protection Act. 

Officer’s Response: 
The applicant has submitted an LCA which has been assessed by the relevant water authority – 
Barwon Water and Councils own Environmental Health Department, both of who have 
consented, subject to conditions being included on the planning permit. 

The objector is seeking consideration to be 
given to the stability of the public road way 
near the proposed crossover for this 
dwelling. He claims that Council garbage 
trucks cannot currently make a complete 
turn at the end of Molesworth Court due to 
soft edges at the boundary of this property. 

He is also seeking consideration a retaining 
wall to be constructed along the front of the 
property to support the substructure 
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supporting the roadway. 

Officer’s Response: 

Councils Infrastructure department have consented to the application and have provided 
comments. There will be minor increase in traffic if the dwelling is approved. 

The requirement for a retaining wall is unlikely to be necessary as the dwelling would be set back 
approximately 40m from the road reserve. 

 

LOCALITY MAP 

The map below indicates the location of the subject site and the zoning of the surrounding area. 

The map above shows the zoning controls of the area with the subject site.  

PLANNING SCHEME PROVISIONS 

Council is required to consider the Victoria Planning Provisions and give particular attention to the 
State Planning Policy Framework (SPPF), the Local Planning Policy Framework (LPPF) and the 
Municipal Strategic Statement (MSS). 

The relevant clauses are: 

Clause 11.03 Planning for Places 
Clause 12.01 Biodiversity 
Clause 12.05 Significant Environments and Landscapes 
Clause 13.02 Bushfire 
Clause 14.01 Agriculture 
Clause 14.02 Water 
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Clause 21.02  Natural Environment 
Clause 21.03 Settlement and Housing 
Clause 21.09 Small Towns and Settlements 
Clause 22.02 Special Water Supply Catchments 

The proposal complies with the relevant sections of the SPPF and LPPF. 

ZONE 

Clause 35.03 Rural Living Zone 

The subject site is in the Rural Living Zone. Pursuant to Clause 35.03-1 and Clause 35.03-4, a 
permit is required for the use and development of a Dwelling. This is because the subject site is 
less than 6.0ha. The purpose of the Rural Living Zone is to:  

To implement the Municipal Planning Strategy and the Planning Policy Framework.  
To provide for residential use in a rural environment.  
To provide for agricultural land uses which do not adversely affect the amenity of surrounding land 
uses.  
To protect and enhance the natural resources, biodiversity and landscape and heritage values of 
the area.  
To encourage use and development of land based on comprehensive and sustainable land 
management practices and infrastructure provision. 

OVERLAYS 

Design and Development Overlay - Schedule 2 

The site is affected by the Design and Development Overlay – Schedule 2 – Visual amenity and 
building design. Under Clause 43.02-2, a permit is required to construct buildings and works.  
Schedule 2 provides an exemption from this requirement if the external walls and roof are clad 
with non-reflective materials. In this instance a permit is not required.  It is recommended that a 
permit condition be imposed to ensure that no reflective materials are used. 

 

Environmental Significance Overlay – Schedule 1 

The site is affected by the Environmental Significance Overlay – Schedule 1 – Proclaimed Water 
Catchment Areas. Under Clause 42.01-2, a permit is required to construct buildings and works.  
There are no relevant exemptions under Schedule 1.  

The objectives for Schedule 1 are: 

To protect the quality and quantity of water produced within proclaimed water catchments. 

To provide for appropriate development of land within proclaimed water catchments. 
 

Bushfire Management Overlay  

The property is affected by the Bushfire Management Overlay. Under Clause 44.06-1, a permit is 
required to construct buildings and works associated with Accommodation, which includes a 
dwelling.  There are no relevant exemptions under the Overlay, however the dwelling is not in the 
area covered by the Bushfire Management Overlay. 
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The purpose of the Bushfire Management Overlays is: 

• To implement the Municipal Planning Strategy and the Planning Policy Framework. 

• To ensure that the development of land prioritises the protection of human life and 

strengthens community resilience to bushfire.  

• To identify areas where the bushfire hazard warrants bushfire protection measures to be 

implemented.  

• To ensure development is only permitted where the risk to life and property from bushfire 

can be reduced to an acceptable level. 

RELEVANT POLICIES 

Particular Provisions 

Clause 52.17 Native Vegetation 

The purpose of this particular provision is to ensure that there is no net loss to biodiversity as a 
result of the removal, destruction or lopping of native vegetation. This is achieved by applying the 
following three step approach in accordance with the Guidelines for the removal, destruction or 
lopping of native vegetation (Department of Environment, Land, Water and Planning, 2017) (the 
Guidelines):  

1. Avoid the removal, destruction or lopping of native vegetation.  

2. Minimise impacts from the removal, destruction or lopping of native vegetation that cannot 
be avoided. 

3. Provide an offset to compensate for the biodiversity impact if a permit is granted to remove, 
destroy or lop native vegetation.  

As well as to manage the removal, destruction or lopping of native vegetation to minimise land 
and water degradation.  

DISCUSSION 

The proposed development is generally in accordance with relevant State and local planning 
policy, the Rural Living Zone, relevant Overlays and Particular Provisions and the decision 
guidelines at Clause 65.01 of the Moorabool Planning Scheme. 

The site is in the Rural Living Zone and is less than 6.0ha, thus a permit is required to use and 
develop the site for a dwelling. The site is partially treed although the proposed dwelling’s location 
takes advantage of a partially cleared area of the site.  The area is zoned for rural residential 
purposes and the proposed built form will be of a contemporary design is generally in keeping 
with the semi-rural character of the area, where dwellings are generally not prominent in the 
landscape. The proposed dwelling has been designed to account for the sloping nature of the site, 
with a façade that would generally appear as a single storey dwelling from the street scape but 
would be larger in appearance to the rear of the site.  The plans specify non-reflective external 
building cladding and it is recommended that this be reinforced by way of a permit condition. The 
decision guidelines under the zone generally are in support of dwellings, provided that there is not 
an impact on the rural land uses, the environmental and the design and siting is appropriate in 
context of the area. No native vegetation is to be removed as part of this application and has been 
conditioned appropriately  
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The site is unsewered and in a Special Water Supply Catchment. There appears to be a wet area or 
spring located to the south of the proposed wastewater field. This area appears to be a discharge 
point for ground water (spring). A land capability assessment was submitted with the application 
and the application was referred to Councils Environmental Health Departments and Barwon 
Water, the relevant water board, both of whom consent to the proposal subject to conditions. The 
proposed wastewater effluent field is to be located to the east of the house on the sloping land. 
The proposed location of the wastewater field is within setback distance from property 
boundaries approximately 70 metres away from the dwelling. 

The predominantly sloping site is partially affected by a Bushfire Management Overlay and the 
applicant has provided a bushfire management statement, which was referred to the CFA who 
consent, subject to conditions.  A 10,000L water tank for firefighting purposes is proposed, and 
access to the site would be less than 30m would need to comply with the requirements of Table 5 
of Clause 53.02-5 of the Moorabool Planning Scheme. The dwelling would be constructed to a 
Bushfire Attack Level (BAL) rating of 12.5, and subject to conditions the proposal is considered to 
be an acceptable response to the bushfire hazard. 

Having considered all aspects of the site, including the bushfire hazard, the siting of the dwelling 
and the ability for the site to manage the expected waste water, the application is considered to 
be acceptable and it is recommended that the application be approved, subject to conditions. 

GENERAL PROVISIONS 

Clause 65 – Decision Guidelines have been considered by officers in evaluating this application. 

Clause 66 – Stipulates all the relevant referral authorities to which the application must be 
referred. 

REFERRALS 

Authority Response 

Barwon Water  

CFA  

Consent, subject to conditions 

Consent, subject to conditions 

Council’s Environmental Health Department 

Infrastructure Department. 

Consent, subject to conditions 

Consent, subject to conditions 

 

FINANCIAL IMPLICATIONS 

It is not thought that there are any financial implications for Council in approving the application. 

RISK & OCCUPATIONAL HEALTH & SAFETY ISSUES 

The recommendation of approval of this development does not implicate any risk or OH&S issues 
to Council. 

COMMUNICATIONS STRATEGY 

Notice was undertaken for the application, in accordance with s.52 of the Planning and 
Environment Act 1987, and further correspondence is required to all interested parties to the 
application as a result of a decision in this matter. The submitter and the applicant were invited to 
attend this meeting and invited to address Council if required. 
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OPTIONS 

Council could consider the following options: 

• Issue a Notice of Decision to grant a Planning Permit in accordance with the grounds 
specified within this report; 

• Issue a Notice of Decision to grant a Planning Permit with amendments to the 
recommendation of this report; or 

• Issue a Notice of Refusal to Grant a Permit outside the recommendations of this report. 

CONCLUSION 

The application for a dwelling in the Rural Living Zone is appropriate, as the proposal is in 
accordance with the purpose and intent of the zone – which is to provide land for rural residential 
purposes. The surrounding lots in the rural living zone in proximity to the subject site are of a 
similar scale in the built form and have also been developed in a similar way. It is recommended 
that the application be approved, subject to conditions.   
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8 UPDATE ON TRENDS, ISSUES AND OTHER MATTERS 

9 PROCESS FORWARD AND WORK PROGRAM  

10 UPDATE ON VCAT DECISIONS   

11 OTHER BUSINESS 

12 DATE OF NEXT MEETING 

13 MEETING CLOSE 
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